United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 










COURT OF APPEALS OF TOE DISTRICT OF COLUMBIA 


OCTOBER TERM, 1910. 


No. 2247. 


THE SHOOMAKER COMPANY, A BODY CORPORATE, 

APPELLANT, 

vs. 

FRANK A. MUNSEY, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original. Print 


Caption....... a 1 

Bill. 1 1 

Complainant’s Exhibit No. 1—Agreement of lease. 21 11 

No. 2—Excerpt from act of Congress... 26 14 

Answer and cross-bill. 29 15 

Amendments to answer. 69 35 

Decree for appraisement. 71 36 

Instructions to commissioners. 74 37 

Report of commissioners valuing property. 76 39 

Order fixing time for objections to appraisement. 78 40 

Complainant’s exceptions to report of commissioners. 78 40 

Record of the proceedings of the commissioners . 83 42 

Testimony before commissioners. 90 45 

Testimony of Harold E. Doyle. 90 45 

James F. Oyster.. 119 61 

Louis P. Shoemaker. 127 65 

John L. Weaver. 133 68 

H. Bradley Davidson. 142 74 

Jesse L. Heiskell. 147 76 

Wilton J. Lambert. 160 83 

Harry S. Welch. 161 84 

Thomas Bradley . 164 86 


Judd & Detweiler (Inc.), Printers, Washington, D. C., December 2, 1910. 


























In the Court o! Appeals of the District of Columbia. 


No. 2247. 

The Shoomaker Company, Appellant, 

YS. 

Frank A. Munsey. 


o Supreme Court of the District of Columbia. 

Equity. No. 28848. 

The Shoomaker Company, a Body Corporate, Complainant, 

against 

Frank A. Munsey. Defendant. 

/ 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
.hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to w T it.: 

1 Bill. 

Filed October 4, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 28848. 

The Shoomaker Company, a Body Corporate, Complainant, 

against 

Frank A. Munsey, Defendant. 

The complainant states as follows: 

1. It is a body corporate under the laws of the District of Colum¬ 
bia, a citizen of "the United States and a resident of the said District, 
and brings this suit in its own right. 

2. The defendant is a citizen of the United States, a non-resident 
of the said District, and is believed by the complainant to be also 

1—2247a 
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In the Court of Appeals of the District of Columbia. 


No. 2247. 

The Shoomaker Company, Appellant, 

vs. 

Frank A. Munsey. 


a Supreme Court of the District of Columbia. 

Equity. No. 28848. 

The Shoomaker Company, a Body Corporate, Complainant, 

against 

Frank A. Munsey, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
.hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill 

Filed October 4, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 28848. 

The Shoomaker Company, a Body Corporate, Complainant, 

against 

Frank A. Munsey, Defendant. 

The complainant states as follows: 

1. It is a body corporate under the laws of the District of Colum* 
bia, a citizen of the United States and a resident of the said District, 
and brings this suit in its own right. 

2. The defendant is a citizen of the United States, a non-resident 
of the said District, and is believed by the complainant to he also 

1—2247a 



2 THE SHOOMAKEK COMPANY YS. FRANK A. MUNSEY. 

a citizen of the State of New York and a resident of the said State, 
and is sued in his own right. 

3. On the 28th day of June, A. I). 1899, one Frank P. Burke, of 
the District of Columbia, was the owner of the certain land and 
premises situate in the said District of Columbia, and described as 
and being the whole of premises numbered 1331 and 1333 E street, 
Northwest, located on the East thirty-seven feet, three inches of 

original lot numbered six, in square numbered two hundred 

2 and fifty-four, in the City of Washington, in the said District: 

and, on the said day and date, the said Burke, by his agree¬ 
ment or indenture of lease, demised and let unto the complainant, 
its successors and assigns, the said land and premises for the term 
of ten years from and after the first day of July A. D. 1899, upon, 
at and for an annual rent of four thousand dollars, payable in equal 
monthly instalments of $333.33, in advance, during the term afore¬ 
said, upon certain terms and conditions in and by the said agree¬ 
ment. or indenture of lease set forth and appearing; and in and by the 
said agreement or indenture, the said Burke, for himself, his heirs, 
executors, administrators and assigns, covenanted and agreed with 
the complainant, its successors and assigns, to renew the lease by the 
said agreement, or indenture evidenced for a further term of five 
years, from and after the determination of the term in any by the 
said agreement or indenture created, at a rental per annum, payable, 
as aforesaid, and subject to the provisions and conditions aforesaid, 
on the basis of six per centum of the value of the said real estate, 
to he ascertained and fixed by disinterested appraisers to be ap¬ 
pointed. one by the lessor, or his heirs or assigns, and the other by 
the lessee, its successors or assigns, with power in the said two ap¬ 
praisers. in case of disagreement, to select an umpire whose decision 
should he final and binding upon all parties interested, and, until 
such appraisement should he made, the rent for said premises to 
continue at the rate of $4,000, as and payable as aforesaid: which 

said agreement or indenture of lease was duly recorded in 

3 Liber 2416. at Folio 103, et seq one of the land records of 

the District of Columbia, and a copy whereof is hereto an¬ 
nexed, marked “Complainant’s Exhibit No. 1”, and prayed to be 
taken as part hereof. 

4. After the execution and recording of the agreement or in¬ 
denture of lease aforesaid, and prior to, to-wit, the first day of Octo¬ 
ber, A. D. 1908, the defendant purchased from the said Burke, and 
became, since continuously has been, and now is, the owner of the 
said land and premises, subject to the said agreement or indenture of 
lease, and each and every of its terms and provisions 

5. In the said month of October A. D. 1908, the complainant 
notified the defendant, hv registered mail, duly receipted for, of 
its, the complainant’s intention and expectation to continue its 
occupation of the land and premises aforesaid,. in accordance with 
the terms, conditions and covenants of the said agreement or in¬ 
denture of lease, and, thereafter, and under date of, to-wit, December 
12, A. D. 1908, received from the defendant, through his counsel, 
a communication stating that, if the complainant desired to retain 
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the said land and premises, as aforesaid, the defendant was willing 
to accede to such desire on the basis of a rent of $12,000 per ann um , 
or $60,000 for the entire renewal term of five years; to which com¬ 
munication the complainant, by its counsel, replied, on, to-wit, 
December 23, 1908, that the said sum so named by the defendant 
was excessive and out of the possibility of consideration, but that, in 
the interest of harmony, the complainant was willing to 

4 have a rent then agreed upon and a new lease executed ac¬ 
cordingly, to have effect from and after the date of expira¬ 
tion of the then outstanding term. Thereafter, and under date of, 
to-wit, December 26, 1908, the defendant, through his counsel, 
invited of the complainant, through its counsel, a proposition as to 
the rent of the said land and premises for the said renewal term, 
and, subsequently, after other and further communications between 
the defendant and the complainant, through their respective counsel, 
the complainant, through its counsel, on, to-wit, the 30th day of 
January, 1909, verbally, and afterwards, and on, to-wit, the first 
day of February, 1909, in writing, proposed to the defendant that, 
if the valuation of the said premises for the purpose of forming a 
basis for the rent aforesaid were agreed upon by the 15th day of 
February, 1909, at the sum of $75,000, a new lease would be executed 
accordingly, failing which the complainant would stand upon its 
rights as expressed in the then current lease; and, on, to-wit, Febru¬ 
ary 16, 1909, the complainant, having had no reply to its communi¬ 
cation of the first day of the said month, through its counsel, notified 
the defendant, through his counsel, that it, "the complainant, de¬ 
manded and expected a new lease of the said land and premises, upon 
the terms prescribed by the then current lease, and tendered itself 
reay to comply with all proper requirements on its part to be com¬ 
plied with in the premises; and, in reply to such its notice and 
tender, the complainant, through its counsel, received from the 

defendant, through his counsel, under date of, to-wit, Febru- 

5 ary 20, 1909, a communication requesting the complainant, 
through its counsel, to indicate whether it was willing to 

have the arbitrators contemplated and provided for by the agree¬ 
ment or indenture aforesaid, to start at once to adjust the matter 
of the rent for the renewed term aforesaid, and, thereafter, and on, 
to-wit, February 23, 1909, the complainant, by its counsel, replied 
to the defendant, through his counsel, acknowledging the communi¬ 
cation last aforesaid, and thereafter the complainant’s counsel had 
a personal interview or communication with the defendant’s counsel, 
the result of which was a failure to come to any understanding or 
agreement in the premises, and a. repetition of the notice by the 
complainant to the defendant, through counsel, that it, the com¬ 
plainant, would stand upon its rights under the agreement or in¬ 
denture of lease aforesaid. The matter rested thus until after the 
expiration of the term created by the said agreement or indenture 
of lease of June 28, A. D. 1899, and until, to-wit, July 15, 1909, on 
which latter day, being a Thursday, the defendant’s counsel wrote 
the complainant’s counsel insisting that the appraisement in the 
premises be proceeded with at once in accordance with the terms 
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of the said agreement or indenture of lease, and stating that, other¬ 
wise, he, the defendant’s counsel, should insist upon default having 
occurred; to which the complainant’s counsel replied, suggesting 
that it was the part of the defendant to take the initiative in the 
selection of appraisers, inviting the naming of an appraiser for 
the defendant in the premises, and immediate attention 

6 to the naming of such appraiser, as complainant’s counsel 
was under the necessity of leaving the District of Columbia 

the following Monday, to-wit, July 19, 1909, for an absence of 
uncertain duration. The complainant’s counsel in fact left the Dis¬ 
trict of Columbia on the day and date aforesaid, and, during his 
absence therefrom, and on, to-wit, July 24, 1909, the defendant’s 
counsel sent to the office of complainant’s counsel a notification 
of the selection of an appraiser to represent the defendant in the 
premises, and, after the return of complainant’s counsel to the 
District of Columbia, and on, to-wit, August 4, 1909, complainant’s 
counsel acknowledged the said notification, informing defendant’s 
counsel of his, complainant’s counsel’s necessity of again leaving the 
District of Columbia on that day, to return probably not before the 
expiration of ten days, and adding— 

“In the meanwhile, I wish you would consider the suggestion 
which I made to you some time ago, namely, to agree upon a valua¬ 
tion of $75,000, which would fix the rent at $4500 a year. I have 
given the matter careful attention, and really believe that a fair ap¬ 
praisement of the property would bring a valuation below that sum, 
but I am in large part influenced in recalling my suggestion to you 
by the fact that favorable action upon it will establish and agree¬ 
able relation of landlord and tenant, the opposite of which is risked 
by the possibility of a difference between the appraisers, their diffi¬ 
culty in selecting an umpire, and the possible ultimate refer- 

7 ence of the whole matter to court. I cannot believe that Mr. 
Munsey wants to be oppressive in the matter, and I know 

that the Shoomaker Company wants to be fair and reasonable. 
Doesn’t it seem to you a case for give and take? 

I hope that the delay unavoidable to my professional engagement 
will not be the occasion of any annoyance or inconvenience to either 
you or Mr. Munsey, and I also even venture to hope that further re¬ 
flection will induce you and Mr. Munsey to act upon my suggestion 
and so settle what ought not to be a matter of difference between 
landlord and tenant whose relations, come what may, are sure to 
exist for the ensuing five years.” 

6. Thereafter, the complainant having determined upon an ap¬ 
praiser in its behalf in the premises, but considering the appraiser 
designated for the defendant as not disinterested, within the mean¬ 
ing of the terms and provisions of the agreement or indenture of 
lease aforesaid, and being in doubt as to the meaning to be given 
to the words “value of said real estate”, as used in the said agree¬ 
ment or indenture of lease, and being further in doubt as to the 
manner in which the appraisers contemplated to be appointed there¬ 
under should proceed in undertaking to ascertain and fix such value, 
whether through the individual knowledge or inquiries of the said 
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apppraisers separately, or through the hearing of witnesses, or how 
otherwise, through its counsel appointed an interview with counsel 
for the defendant on Friday, the tenth day of September, 

8 A. D. 1909, which interview was accordingly had, and, in 
and at the same, complainant’s counsel stated to defendant’s 

counsel the doubts and difficulties in the premises, aforesaid, sug¬ 
gested to defendant’s counsel the selection of another and different 
appraiser in behalf of the defendant than the one who had been 
named, and invited defendant’s counsel to name another and differ¬ 
ent sum for the annual rent of the land and premises aforesaid than 
the sum of $12,000; whereupon, after a conference with a business 
agent or representative of the defendant, who was present, the de¬ 
fendant’s said counsel named the sum of $7,500 as the lowest annual 
rent, to which the defendant would agree for the said land and 
premises for the contemplated renewal term of lease thereof; and 
thereupon the said interview was terminated with the understanding 
between counsel for the complainant and defendant, respectively, 
that further consideration of the matter should be deferred until 
after conference by complainant’s counsel with certain persons in¬ 
terested in the complainant company, and, in conformity with such 
the understanding aforesaid, complainant’s counsel, on, to-wit, Sep¬ 
tember 14, A. D. 1909, wrote defendant’s counsel as follows: 

“Referring to our interview of Friday last, and our talk by tele¬ 
phone of Saturday, in relation to the matter of the lease of premises 
numbered 1331 and 1333 E street, Northwest, this City, now occu¬ 
pied by the Shoomaker Company, I have to state as follows: 

I have had the conference with the parties in interest, of which 
I notified you and which has just been concluded, and, as 

9 a result of that conference, the proposition heretofore made 
by me of a rent of $4500 per annum for the premises is with¬ 
drawn. 

Further, upon deliberate reflection, I am most reluctantly con¬ 
strained to repeat the suggestion made by me to you that the ap¬ 
praiser named by you is not within the definition of the outstanding 
lease, which provides for the appointment of “disinterested apprais¬ 
ers.” While I have every confidence in the ability and integrity 
of the gentleman named by you, and the highest respect for his busi¬ 
ness experience and sagacity, the fact that he is the owner of real 
estate within a belt now in contemplation and, indeed, actual pro¬ 
cess, of acquirement by the Government for public purposes, and 
the further fact that the premises to be appraised are practically upon 
the same street with his property, within a few squares thereof, and 
immediately bordering upon that belt, seem to me to render him at 
least liable to be so pecuniarily interested in the adjudication in 
contemplation as to exclude him from the category of “disinterested 
appraisers”, as that term is defined by the authorities and understood 
in law. While, for many personal reasons, I would gladly forego 
the expression of this objection, my duty to those whom I represent 
seems to me to make it imperative that I should make and insist 
upon it. 

In anticipation of the probable naming by you of another ap- 
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praiser, and independently of his personality whoever he may 

10 be, I feel that I should bring to your notice a further diffi¬ 
culty which ought to be removed by an understanding in 

advance of submitting the matter under consideration. The meaning 
of the words, “the value of said real estate”, used in the lease, refer¬ 
ring to what precedes, namely, “the whole of the premises Nos. 
1331 and 1333 E street, Northwest, located on the east 37 feet, 3 
inches, of original lot 6 in square 254, in the City of Washington, 
District of Columbia”, is not free from doubt, as was abundantly 
disclosed in our consideration of those words in our interview of 
Friday; and it must be manifest that, if one meaning be given the 
words by an appraiser appointed by you, and another meaning be 
given them by an appraiser appointed by me, that fact, alone, will 
suffice to render any coming together of the appraisers upon a sum 
as representative of the value in question well nigh, if not quite, 
impossible; and should the appraisers appointed by us, respectively, 
differ on this point, and for that reason fail to come to an agree¬ 
ment, the umpire provided to be chosen may have still a different 
view of the meaning of the words mentioned, and one to which 
neither of the original appraisers, nor one of us, might assent as hav¬ 
ing been intended by the parties to the instrument. Apart, there¬ 
fore, from every other possible cause of difficulty in arriving at xhe 
contemplated value, it seems to me that, unless we can agree in ad¬ 
vance upon the meaning to be given those words, resort to 

11 court for a construction of the lease in respect thereof will be 
unavoidable. For obvious reasons, this is to be avoided, if 

possible. Hence my suggestion. 

And, as I think it desirable to cover the whole subject in one 
effort, I do not approve your suggestion that the possible umpire 
should be chosen in advance of consideration of the subject-matter 
by whatever appraisers may be appointed. However my reasons 
might impress you, they are to me and to those whom I represent 
sufficiently weighty to make the view thus expressed decisive and 
final. 

In view of what is here set forth, I invite further conference with 
you in the premises.”; 

to wffiich communication, defendant’s counsel, on, to-wit, September 
17, A. D. 1909, replied as follows: 

“Your letter of September 14th, 1909, in reference to the Shoo- 
maker property, was duly received. I regret very much the posi¬ 
tion you have seen fit to take in this matter, and while I feel quite 
sure that Mr. Munsev will insist upon standing upon the commission 
as heretofore agreed upon, and upon speedy action, and in the event 
of failure will insist upon a forfeiture of the renewal clause, yet as 
he is due to reach here on Tuesday I will prefer to put this phase of 
the situation up to him to decide.” 

And, finally, on to-wit, September 30, 1909, defendant’s 

12 counsel wrote complainant’s counsel, as follows: 

“I have communicated with Mr. Munsev in reference to 
the Shoomaker matter, and as I anticipated he takes the position 
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that there is no good reason why the appraisement should not be 
proceeded with as promptly by tiie appraisers named, or the rights 
to a renewal forfeited. At the solicitation of the tenant arbitration 
was agreed upon, and at the tenant’s further solicitation Mr. Munsey 
named the arbitrator provided to be named by him. In repsonse 
to this designation no objection was made, and he was informed that 
within a short, period the tenant would designate the arbitrator 
to be selected by it. Shortly thereafter the tenant appointed an 
appraiser, and the party named by the tenant communicated the 
fact of his appointment, as did the tenant through you, and tendered 
himself ready to take the matter up with the party who had been 
designated by Mr. Munsey. After it seems conferences were had be¬ 
tween the two appraisers, and after a meeting had been arranged— 
the time for which was fixed by you—to take the matter up with 
the appraisers, then for the first time was any suggestion made to 
the effect that the party named by Mr. Munsey was not desired by 
the tenant, and at the meeting referred to your client failed to put 
in an appearance. In view of this situation Mr. Munsey feels that he 
is being trifled with by the lessee, and that the apparent object of 
the lessee is to raise, innumerable petty objections to the end 

13 that- as much delay as possible may be obtained, having no 
idea of living up in good faith to the provisions of the lease 

or the election which was made to submit to an appraisal, upon the 
basis provided in the lease. 

I therefore notify you on behalf of Mr. Munsey that- unless your 
client proceeds with the appraisement before the commission as 
selected, or signifies his willingness to do so, on or before the Fourth 
day of October, 1909, Mr. Munsey will consider the right on the 
part of the lessee to a renewal as forfeited, and act accordingly. I 
agree with you heartily in the sentiment- that any litigation over 
this matter is to be deplored, but when one party has done all and 
more than could reasonably be expected of him to comply with his 
part of a contract, as has Mr. Munsey, and is apparently confronted 
with an utter lack of desire on the part- of the other party to con¬ 
form to its obligations, matters rapidly reach the crisis where resort 
to a court is unavoidable.” 

And since the writing by defendant’s counsel of the communi¬ 
cation last aforesaid and the receipt thereof by complainant’s counsel 
there has been no other or further negotiations between the parties 
in interest in the premises. 

7. The land, premises and real estate aforesaid in the said agree¬ 
ment or indenture of lease mentioned and described, though situate 
on the north side of E street, between 13th and 14th street, 

14 Northwest, in the City of Washington, District of Columbia, 
in effect practically abut and face upon Pennsylvania Ave¬ 
nue, by reason of the confluence of the said street and the avenue 
immediately in front of the same, and the appraiser designated, 
as aforesaid, for the defendant, is the owner of a large and valuable 
piece or tract of real estate, improved by a substantial building, and 
located on the south side of said Pennsylvania Avenue within a few 
squares to the eastward of the land, premises and real estate-afore- 
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said, and the said property of the said appraiser is in line with, and 
included in, a belt or zone of property in the said City long in con¬ 
templation of acquisition by the United States of America for 
public uses, and a portion of which said property in the said belt 
or zone has recently been valued for the purpose of such acquisition, 
under and in accordance with an act of the Congress of the said 
United States in that behalf, which act and the proceedings hereto¬ 
fore had thereunder are commonly believed to be, and accepted as, 
the beginning of the steps and proceedings looking to, and which 
will culminate in, the actual acquisition by the said United States 
of the property so as aforesaid in the said belt or zone; and any 
valuation at this time of the land, premises and real estate in the 
said agreement or indenture of lease described will, of necessity, 
reflect upon and affect the value of any other land and premises in 
the neighborhood thereof and within the belt or zone aforesaid; by 
reason whereof the said appraiser, so as aforesaid designated for 
the defendant, cannot be disinterested in the premises or 

15 without bias in respect of placing upon the said land, prem¬ 
ises and real estate a higher valuation than would be placed 

by another differently situated and concerned in the premises: 
moreover, the words “value of said real estate”, as used in the said 
agreement or indenture of lease, are ambiguous in meaning, especi¬ 
ally in connection with the provision in and in respect of which 
they are so used, and the said agreement or indenture of lease is 
silent as to the manner in which the appraisers thereby contem¬ 
plated shall proceed in undertaking to ascertain and fix such valu¬ 
ation. The defendant, both in respect of the excessive and exorbi¬ 
tant rent demanded by him, as aforesaid, and the choice of an ap¬ 
praiser situated, as aforesaid, has evinced a determination to procure, 
if possible, for the said land, premises and real estate an appraise¬ 
ment far in excess of the real value thereof, as contemplated by 
the said agreement or indenture of lease and the purpose, intent and 
expectation of the parties thereto in entering into the same; and, 
in case of an attempt to carry out the terms and provisions of the 
said agreement or indenture of lease by the appointment of apprais¬ 
ers, as therein and thereby contemplated, there will be encountered 
great difficulty, if not the impossibility, of such appraisers agreeing 
upon an umpire, as contemplated, and, even in the case of an agree¬ 
ment upon such umpire, there would still remain open and unde¬ 
termined the doubts aforesaid as to the meaning of the words afore¬ 
said and the manner of ascertaining and fixing the value aforesaid: 
Wherefore, and for divers other reasons, the execution of the 

16 said agreement or indenture of lease in respect of its provis¬ 
ions aforesaid can best or, indeed, at all, be had and effected 

only through the intervention and action of this court, in and 
through the construction of the said agreement or indenture and 
the ascertainment of the value aforesaid by the application of 
judicial principles and rules capable of application only through 
and by the court. 

8. The land, premises and real estate aforesaid consist of 5923 
square feet of ground and certain buildings thereon of great age and 
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far advanced in dilapidation, and the said buildings, though assessed 
by^the District of Columbia for purposes of taxation at the sum of 
$5500, are in fact, of no value except for the purposes of the com¬ 
plainant’s business, which is that of a dealer in wines, liquors, cigars 
and kindred articles, which business has been carried on in the said 
buildings by the complainant, and its predecessors, for a period of 
upwards of thirty years, and, were the said land, premises and real 
estate undertaken to he put to any other use or uses, the removal 
of the said buildings, or their reconstruction at great cost, would 
be inevitably necessary. The said 5923 square feet of ground are 
assessed for purposes of taxation, as aforesaid, at the sum of $7.00 
per square foot, or $41,461 in all, and, w T hen the appraisement 
thereof at that figure was in process, and on, to-wit, the 27th day 
of May, A. D. 1908, the defendant, by his attorney in fact, under 
oath declared the true value of the said ground to be $5.00 per 
square foot, “29,615 for the entire lot”, as appears 

17 by the affidavit of the said attorney, a true copy whereof is 
annexed hereto, marked “Complainant’s Exhibit No. 2”, and 

prayed to be taken as part hereof. Upon the basis that $12,000 is 
six per centum of the value of the said land, premises and real 
estate, the value thereof would be $200,000, or upwards of $33.67% 
per square foot; upon the basis that $7500 is such per centum, the 
said value would be $125,000, or upwards of $20.93% per square 
foot; and upon the basis that $4500 is such per centum, the said 
value would be $75,000, or upwards of $12.66 per square foot. By 
the act of the Congress of the United States in that behalf, it is 
provided that “all real estate in the District of Columbia subject to 
taxation, including improvements thereon, shall be assessed at not 
less than two-thirds of the true value thereof”; and the Board of 
Equalization and Beview T of and for the assessment of such real 
estate has adopted, and, in making the assessment aforesaid, acted 
upon, the following definition of true value, namely, “The several 
parcels are to be appraised at their fair market value, with reference 
to the most advantageous uses to w T hich they can be put by private 
persons or corporations, and by market value is meant what the 
property would sell for in cash or on terms equivalent to cash 
when offered for sale by one who desires but is not obliged to sell, 
to one who desires but is not obliged to buy.” And, on the assump¬ 
tion, w T hich the complainant avers to be the fact, that the total assess¬ 
ment of the said land, premises, real estate and improvements, 

18 as aforesaid, in the sum of $46,961 is two-thirds of the true 
value thereof, such true value is the sum of $70,456.50, and 

no more; or $4543.50 less than the amount at which the complain¬ 
ant was willing by agreement, as aforesaid, to have the said land, 
premises, real estate and improvements valued for the purposes of 
the said agreement or indenture of lease, as aforesaid; Wherefore, 
the pretended valuation of the same by the defendant, as aforesaid, 
was, and is, unreasonable, grossly excessive and exorbitant; and the 
action of the defendant, as aforesaid, in the endeavor to inflate the 
value of the said land, premises and real estate was, and is, arbi- 
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trary, oppressive, and, as the complainant believes and therefore 
avers, intended and expected to deter the complainant from assert¬ 
ing its right to a renewal of its lease of the said land, premises and 
real estate, as aforesaid. 

9. Since the expiration of the term created by the agreement or 
indenture of lease aforesaid, the complainant, has paid, and the de¬ 
fendant has received, the monthly rental for the said land, premises 
and real estate, of $333.33 for each of the months of July, August, 
September and October, A. D. 1909, though, in accepting ihe same, 
the defendant has, in each instance, receipted for such monthly 
rent without prejudice to his right to demand and receive such 
additional sum as rent for the said months, and each of them, “as 
per the terms” of the agreement or indenture of lease aforesaid; and 
the complainant tenders itself willing and ready to keep, observe, 
abide by and perform all and every the terms, provisions, 

19 conditions and covenants of the said agreement or indenture 
of lease, as the same may be found, construed and declared 

by the court, and as the complainant may be advised and directed 
by the court, in the premises. 

Wherefore the premises considered, the complainant prays as 
follows : 

First. That process may issue to the defendant requiring him 
to appear to and answer the exigency of this bill of complaint; 

Secondly. That the certain agreement or indenture of lease here¬ 
inabove mentioned mav be construed bv the court, and that the 

t * ' 

“value of said real estate”, in the said agreement or indenture men¬ 
tioned, may be ascertained by the court according to such, its con¬ 
struction of said agreement or indenture, and in manner to be pre¬ 
scribed by the court; 

Thirdly. That, pending this cause, and until the further order 
of the court, the complainant may be permitted to deposit in the 
registry of the court, each and every month, the sum of $333.33 
aforesaid, for and on account of the rent of the said land, premises 
and real estate for each such month; 

Fourthly. That the defendant may be required and directed by 
the court to renew to the complainant the agreement or indenture 
of lease aforesaid upon, at and for a rent to be determined and 
prescribed by and upon a valuation of the said land, premises and 
real estate to he ascertained as aforesaid, and 

Fifthly. That the complainant may have such other and 

20 further relief in the premises as the nature of the case may 
require. 

The defendant to this bill of complaint is Frank A. Munsev. 

THE SHOOMAKER COMPANY, 
By HENRY E. DAVIS, Its Attorney. 


HENRY E. DAVIS, 

Solicitor for Complainant. 
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21 Complainant's Exhibit No. 1. 

In the Supreme Court of the District of Columbia. 

Equity. No. 28848. 

The Shoomaker Company, Complainant, 

against 

Frank A. Munsey, Defendant. 

Agreement of Lease. 

Recorded June 29, 1899, 11:34 a. m. 

Frank P. Burke Between The Shoomaker Co. 

Liber 2416, Folio 103 et Seq. 

$1. Int. Rev. Stamps Affixed. 

This Agreement of Lease, made this 28th day of June, A. D. 
1899, by and between Frank P. Burke, of the District of Columbia 
of the first part, and the Shoomaker Company, a corporation duly 
incorporated under the laws of the District of Columbia, of the 
second part. Witnesseth that the party hereto of the first part, the 
owner in fee of the premises hereinafter demised, in consideration of 
the rent hereinafter reserved and the performance on the part of the 
party hereto of the second part of the covenants hereinafter stipu¬ 
lated by it and its successors to be performed, has let and demised 
an by these presents do- let, lease and demise, unto the said party 
hereto of the second part its successors and assigns, the whole of 
premises Nos. 1331 and 1333 E street, North West, located on the 
East 37 feet 3 inches of original Lot 6 in Square 254, in the City 
of Washington, District of Columbia, for the term of ten years, 
from the first day of July, A. D. 1899, the said party of the second 
part, its successors and assigns, yielding and paying unto said 
22 party hereto of the first part, his heirs and assigns as rent, the 
sum of Four thousand dollars per annum, payable in equal 
monthly instalments of $333.33 in advance, during said term, dam¬ 
age by fire and the elements excepted: and the said party hereto of 
the second part doth hereby accept the lease and demise herein 
granted, and in consideration thereof doth hereby for itself, its 
successors and assigns, covenant and agree to and with the said 
party hereto of the first part to punctually pay the rent hereinabove 
reserved as and in the manner hereinabove specified, and in addition 
thereto to pay and discharge all water and gas and lighting bills 
that during said term, may be rendered for water, gas or lighting 
furnished said demised premises; and to keep at its own expense, 
the interior of said premises in good repair (damage by fire and the 
elements and from defective sewerage, outside of said premises, only 
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excepted. Provided—that if by legislative authority, or by action or 
11011 -action of the Exercise Board or other lawful authority or the 
elements, the said party hereto of the second part, its successors or 
assigns shall be required or compelled to discontinue the business 
(that of liquor dealing) now carried on in said premises, and not 
occasioned by any act of commission or omission on the part of the 
said party of the second part its successors or assigns, or if said 
premises shall be destroyed by fire or the elements, then, and upon 
the happening of either event, the term and tenancy herein and 
hereby created shall, at the option of the party hereto of the second 
part, its successors and assigns cease and determine, and rent charged 
and collected only to the date of the happening of either 
23 event; And provided further that if by fire or the action of 
the elements the said premises shall be so far damaged as to 
render the same in the judgment of the lessee its successors or as¬ 
signs, unfit for use and occupation, the rent herein reserved shall 
abate and cease in proportion for the period required to restore the 
premises to a condition fit for use and occupation, and if the lessor, 
his heirs or assigns shall fail within four months and at his or their 


expense to have such restoration accomplished, the terms and tenancy 
herein and hereby created may at the option of the leasee, its suc¬ 
cessors and assigns, be determined and said leasee shall have the 
right- to claim and recover at law reasonable damages of the lessor 
or his heirs or assigns for failure to effect such restoration within 
said period. And the party hereto of the first part, for himself, his 
heirs, executors, administrators and assigns, doth hereby covenant 
with the said party hereto of the second part its successors and as¬ 
signs to renew this lease for a further term of five years, from and 
after the determination of the term herein and hereby created at a 
rental, per annum, payable as hereinabove specified; and subject to 
the provisions and conditions hereinabove specified; on the bases of 
six per centum on the value of said real estate to be ascertained and 
fixed by disinterested appraisers to be appointed, one by the lessor 
or his heirs or assigns, and the other by the lessee its successors or 
[assigns,—and the other by the lessee its successors,—or]* 
assigns, with power in said two appraisers in case of disagreement, to 
select an umpire whose decision shall be final and binding 
24 upon all parties interested, and until said appraisement has 
been made, the rent, for said premises, shall continue at 
the rate of four thousand Dollars ($4,000), as and payable as herein 
above specified. And the said party hereto of the first part hereby 
covenants, for himself, liis heirs and assigns, that he will punctually 
pay and discharge all municipal taxes and assessments made or that 
may be made against said demised premises, to the end that no sale 
for any such taxes or assessment shall in anywise or manner effect 
or impair the term and tenancy herein and hereby created, or any 
rights of the party of the second part, its successors or assigns under 
these presents. And also to keep the roofing and spouting in good 
repair. And it is hereby mutually covenanted and agreed by and 


[* Words enclosed in brackets erased in copy.] 
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between the parties hereto that no waiver by either party of any 
breach of any or either of the covenants or conditions hereinabove 
specified shall at any time be taken or held to be a waiver of any 
other or subsequent breach or breaches of any or either of said cove¬ 
nants and conditions. In testimony whereof, the said Frank P. Burke, 
hath hereunto set his hand and seal the day and year first herein¬ 
above written; and the said party hereto of the second part hath 
caused these presents to be signed by August W. Noack its president, 
and attested by George A. Williamson its Secretary and its corporate 
seal to be hereto affixed, and doth hereby constitute and appoint 
Sami C. Raub of the District of Columbia its true and lawful at¬ 
torney in fact for it and in its name to appear before any officer in 
said District authorized to take and certify acknowledgment 
25 of deeds, and there to acknowledge these presents as the act 
and deed of said party of the second part to the end that the 
same may be recorded. 

. FRANK P. BURKE, [seal.] 

THE SHOOMAKER COMPANY, 

Bv AUGUST W. NOACK, President . 

U / 

Attest: 

GEORGE A. WILLIAMSON, 

[corporate seal.] Secretary. 

SAM’L C. RAUB. 

Signature witnessed by 

WM. H. DORSEY, [notarial seal.] 

District of Columbia, To nit: 

I, Wm. H. Dorsev a Notary Public in and for the District of 

/ t‘ t/ _ 

Columbia hereby certify that Frank P. Burke, who is personally 
wnll known to me to be the person named as lessor in the aforegoing 
and annexed Agreement of Lease, bearing date June 28th, A. D. 
1899, personally appeared before me in said District and acknowl¬ 
edged the said agreement to be his act and deed. And I do hereby 
certify that Sami C. Raub wlio is personally w T ell known to me to 
be the person named as attorney in fact of the Shoomaker Company 
the lessee named in said Agreement of Lease, to acknowledge the 
same, personally appeared before me in said District, and by virtue 
of the authority vested in him bv said Agreeement of Lease, acknowl- 
edged the same to be the act and deed of said The Shoomaker Com¬ 
pany. Given under my hand and seal this 28th day of June A. D. 
1899. 

[notarial seal.] WM. H. DORSEY, 

Notary Public, D. G. 



14 


THE SHOOMARER COME ARY VS. PRANK A. MUNSEY. 


26 Complainant's Exhibit No. 2. 

In the Supreme Court of the District of Columbia. 

Eq. No. 28848. 

The Shoomaker Company, Compl’t, 

ag’st 

Frank A. Munsey, Deft. 

Board of Equalization and Be view, District of Columbia. 

Washington, May 26, 1908. 

(Excerpt from Act of Congress Approved July 1, 1902.) 

“Sec. 5. That hereafter all real estate in the District of Columbia 
subject to taxation, including improvements thereon, shall be as¬ 
sessed at not less than two-thirds of the true value thereof A 

The Supreme Court of the District of Columbia instructed the 
Commission appointed to appraise the value of land and buildings 
in Square 690 as follows: 

“The several parcels are to be appraised at their fair market value, 
with reference to the most advantageous uses to which they can be 
put by private persons or corporations; and by market value is 
meant what the property would sell for in cash or on terms equiva¬ 
lent- to cash when offered for sale by one who desires but is 

27 not obliged to sell, to one who desires but is not obliged to 
buy.” 

The above has been accepted by the Board of Equalization and 
Review as a proper definition of “true value.” All assessments 
have been made upon that basis; and all questions asked in this 
form of appeal relate to valuation as thus defined. 

This Blank is to be Used for Property in One Square or Parcel Only. 

Appeal of Frank A. Munsey, address Fuller Bldg. N. Y., on the 
following-described property: Square — Lot(s) E. 37 ft. Lot 6, 
Sq., 254, assessed at $41,461 or about $7. (Per foot), and improved 
by brick or frame containing Bar Room occupied by Shoemaker 
Company, assessed at $—. 

What is the true value of the ground above described? 

Answer. $5. per foot, $29,615 for the entire lot. 

What is the true value of the improvements above described? 

Answer. $—. 

Are you willing to sell said property for the amount named by 
you? 

Answer. —. If not, why not? Answer. The property is not 
upon the market for sale. 
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District of Columbia, ss : 

I hereby swear that I am the Attorney in fact for Frank A. Mun- 
sey the owner of the above-described property, and that the 
*28 answers made by me herein are full, true and correct to the 
best of niv knowledge and belief. 

Name, WILTON J. LAMBERT. 

Subscribed and sworn to before me this 27th day of May, 1908. 

WALTER S. T. BROWN, 

Notary Public, D. C. 

Copy of appeal on file in this office. Oct. 4, 1909. 

W. P. RICHARDS, 

Assessor, D. C. 


29 Answer and Cross Bill. 

Filed Nov. 4, 1909. 

In the Supreme Court of the District of Columbia. 

^ 

The answer and cross bill of the above named defendant to the 
bill of complaint filed in the above entitled cause, respectfully rep¬ 
resents to the Court as follows: 

This defendant now and at all times hereafter, saving and re¬ 
serving unto himself all benefit and advantage of exception which 
can or may be had or taken to the many errors, uncertainties and 
other imperfections in the said bill of complaint contained, and 
without waiving any rights that he may have to object to the juris¬ 
diction of this Court over the subject matter in said bill, or object 
to the subject matter on the ground that the same alleges no equity 
therein, or to object upon the ground that said cause cannot be 
maintained, but reserving said question to be heard at the hearing 
the same as if he had demurred to said bill, for answer thereunto 
or unto so much and such parts thereof as this defendant is advised 
is and are material and necessary for him to make answer unto, 
this defendant, answering, saith: 

1. The defendant hereto. Frank A. Munsev. admits as true the 

/ t j 

allegations of the first paragraph of said bill. 

2. The defendant admits the allegations of the second paragraph 
of said bill. 

3. The defendant admits the allegations of the third paragraph 

of said bill, but for greater certainty as to provisions of said 

30 lease, refers to the lease itself. 

4. The defendant admits the allegations of the fourth 
paragraph of said bill. 

5. Answering the allegations of the fifth paragraph of said bill 
this defendant says that under date of October 13th, 1908, he re¬ 
ceived the following letter from the plaintiff: 
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( ‘ Wash ix( jton_, D. C., October 13, 1908. 

Dear Sir: We have to advise you that it is our purpose to avail 
ourselves of the option of renewal contained in our current lease 
upon the terms, conditions and covenants therein contained, leaving 
only for adjustment, the amount of rental, as prescribed under the 
terms of the lease. 

We suggest a continuance upon the present basis and under the 
same terms, conditions and covenants now in vogue, and feel as¬ 
sured that the same will be satisfactory to vou, and that we will 
enjoy an acquiescent reply by return mail. 

In this expectation, we remain. 

Yours very truly, 

(Signed) ‘ ‘ TLIE SHOOMAKER CO. 

AUGUST W. NOACK, Pres’t. 

Mr. Frank A. Munsev, c/c Washington Times, Washington, D. C. 

In response to the inquiry therein contained as to the amount of 
rent desired by defendant for the said renewal term defend- 
31 ant through his counsel sent under date of December 12th, 
1908, the following letter to plaintiff: 


“December 12th, 1908. 

The Shoemaker Company, 1331-1333 E St. N. W., Washington, 
D. C. 


Gentlemen: As T advised your President personally, your letter 
of October 13th, stating that you desired to avail yourselves of the 
option of renewal contained in the lease which you hold upon the 
premises now occupied by you at the above address was referred to 
me by Mr. Frank A. Munsev. I have gone over the question very 
carefully with Mr. Munsev personally, and am instructed by him to 
say that if you desire to retain the property for five (5) years from 
July 1st. 1909. as provided by the option for renewal, he is willing 
to accede thereto on the basis of the rental from said time being 
fixed at the sum of Twelve Thousand Dollars ($12,000) per annum 
or Sixty Thousand dollars ($60,000) for the entire renewal term. 

Kindly advise me if this is satisfactory. I am, 

« i 

Very truly yours, 

(Signed) ‘ ‘ WILTON J. LAMBERT.” 


To which plaintiff replied through counsel by letter of date 
December 23rd, 1908, as follows: 

“December 23, 1908. 

William J. Lambert. Esquire. 410 Fifth Street Northwest, City. 

32 Dear Lambert: The Shoomaker Company, of 1331-3 E 

Street, Northwest, this City, has consulted me in relation to 
yours of the 12th instant concerning the renewal of the lease of the 
premises now occupied by the company. 

You state that you are instructed by Mr. Munsev to say that, if 
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the Company desires to retain the property for five years from 
July 1st, 1909, as provided by what you call “the option for re¬ 
newal”, Mr. Munsey is willing to accede thereto on the basis of a 
rent of Twelve Thousand Dollars per annum, or Sixty thousand dol¬ 
lars for the entire renewal term. I invite your attention to the fact 
that the lease, which is recorded in Liber 2416, at Folio 103 et seq., 
of the Land Records of the District, contains, not an option of re¬ 
newal, but a distinct covenant binding the owner to a renewal at 
a rental on the basis of six per centum of the value of the real 
estate, to be ascertained and fixed by appraisers, or, in case of their 
disagreement, an umpire, whose decision shall be final and binding 
upon all parties interested, and that, until such appraisement be 
made, the rent for the premises shall be at the rate of Four thousand 
dollars per annum. 

Very clearly this negatives the right of any party to the lease to 
fix the rent and determines the manner in which it shall be fixed, 
and, as I have advised the Company, the meaning of the provision 
under consideration is that the rent is to be fixed according to the 
value of the property, to be appraised as of the first day of 

33 July next. The Company stands upon its rights under the 
lease, but. in the interest of harmony, is willing, if such 

can be done, to have a rent now agreed upon and a new lease exe¬ 
cuted according’lv, to have effect from and after the date named. It is 
proper, however, for me to add that the sum which you name is 
considered by the Company as excessive and wholly out of the possi¬ 
bility of consideration. 

I shall be glad to hear from you in the matter at your early con¬ 
venience. 

With the compliments of the Season, I am, 

Verv trulv yours, 

(Signed) * HENRY E. DAVIS.” 

To which defendant through counsel, under date of December 
26th, 1908, sent the following letter: 

“December 26, 1908. 

Henry E. Davis, Esq., Jenifer Building, Washington, D. C. 

My Dear. Davis: Your favor of December 23rd in reply to my 
letter of December 13th in behalf of Mr. Frank A. Munsey to the 
Shoomaker Company, is at hand. I have before me the letter of 
October 13th, 1908, which was sent by the Shoomaker Company, 
and signed by August W. Noak as President, to Mr. Munsey, in 
which that company states that they desire to avail themselves of the 
“option of renewal” contained in their current lease, and they sug¬ 
gest a continuance upon the present basis, and request a reply 

34 to that suggestion. By this letter it appears the only ques¬ 
tion calling for an answer was that of the amount of rent 

the property ought to yield for the renewal period of five years from 
July 1st, 1909. While Mr. Munsey has been advised that legally 
he might not be compelled to submit to a renewal, he naturally will 
prefer to avoid litigation, and after carefully considering the matter 

8—2247a 
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authorized the submission of the amount stated in my letter as 
rental, to the end that an amicable adjustment might prevail if 

possible. # 

It is unquestionably true that the property occupied by the Shoo- 
maker Company has very greatly increased in value since the mak¬ 
ing of the lease referred to, and that it is, I am sure, continually 
increasing, and in fact from applications that have been received 
and information obtained, it is likely that a gross rental in. the 
neighborhood of the price suggested in my letter could he obtained 
from tenants who would not even desire to continue the sale of 
liquor thereon, and thereby acquire none of the possible good will 
of^the Shoemaker Company. However, as you deem the terms sug¬ 
gested so excessive, I would he obliged if you would suggest what 
your clients would deem a maximum rental, and if we find it impos¬ 
sible to agree of course we will have to consider the question of the 
appointment of a commission or appraisers. 

Thanking you for your good wishes of the season, and wishing 
you a. Happy New Year. I am, 

Yerv trulv vours, 

(Signed). WILTON J. LAMBERT.” 

35 To which under date of December 30th, 1908, Plaintiff 

through counsel replied as follows: 


“December 30, 1908. 

Wilton J. Lambert, Esquire, 410 Fifth St. N. W., City. 

Dear Lambert: On my return to my office after an absence of 
several days, I find your letter of the 26th instant, the subject of 
which I will take up with the Slioomaker Company within the next 
few days and communicate with you as soon thereafter as possible. 

Yerv trulv vours. 

(Signed) ‘ ' HENRY E. DAVIS.” 

No further communication was had from plaintiff or its counsel 
until about January 30tli. 1909. when counsel for defendant was 
invited to a conference on said day at the office of Henry E. Davis, 
where he met counsel for plaintiff and two other representatives of 
the plaintiff company, and was advised that plaintiff was willing to 
pay the sum of four thousand five hundred dollars ($4,500) for 
said renewal period, and under date of February 1st, 1909, counsel 
for defendant received a letter from counsel for plaintiff confirma¬ 
tory of said offer, as follows: 

“February 1 , 1909. 

Wilton J. Lambert. Esquire, Attorney for Frank A. Munsey, Esq., 

410 Fifth Street N. W., City. 

Dear Sir: Referring to our last interview of Saturday last 
36 in relation to the contemplated renewal of the lease to the 
Shoomaker Company of the premises now occupied by it, 
being Nos. 1331 and 1333 E Street, Northwest, this City, I confirm 
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the proposition then made in behalf of the Company, namely, that, 
if the valuation of the property for the purpose of forming a basis 
for the rent for the renewed term be agreed upon by the fifteenth 
instant, at the sum of Seventy-five thousand dollars, a new lease will 
be executed accordingly, failing which the Company will stand upon 
its rights as expressed in the surrent lease. 

Very truly vours, 

(Signed) " HENRY E. DAVIS.” 

This offer being so exceedingly low as to hardly merit considera¬ 
tion, which fact defendant avers was well known to plaintiff at the 
time of making same, defendant through counsel under date of 
February 20th, 1909, sent counsel for plaintiff the following letter: 

“February 20, 1909. 

Henry E. Davis, Esq., Jenifer Building, Washington, D. C. 

My Dear Mr. Davis: Your favor in reference to the Shoomaker 
property was duly received. As you desire to have the matter re¬ 
ferred to arbitration in accordance with the terms of the lease I 
write to request you to advise me whether you are willing on be¬ 
half of your clients to have the arbitrators start at once to 

37 adjust the matter. If so I would like to know whom you 
would suggest as an arbitrator. 

I am, very truly yours, 

(Signed) ' WILTON J. LAMBERT.” 

To which under date of February 23rd, 1909, plaintiff through 
counsel replied as follows: 

“February 23, 1909. 

Wilton J. Lambert, Esq., 410 Fifth St. N. W., City. 

Dear Sir: I have yours of the 20th instant in relation to the Shoo¬ 
maker property, and will at once take up its subject with the Com¬ 
pany and let you hear from me as soon as possible. 

Yours truly, 

(Signed) “' HENRY E. DAVIS.” 

Subsequent to the receipt of said letter of February 23rd, 1909, 
no communication or conference was had, save defendant is advised 
and avers his counsel casually met counsel for plaintiff and requested 
an answer to said letter of February 20th, as promised by the letter 
of February 23rd, and was assured same would soon be forthcom¬ 
ing, but no other or further communication of any kind having 
materialized in the interim defendant through counsel, of date Julv 
15th, 1909, sent counsel for plaintiff the following letter: 

38 “July 15, 1909. 

Henry E. Davis, Esq., Jenifer Building, City. 

Dear Sir: Under date of February 23, 1909, you wrote me in an¬ 
swer to my letter of the 20th, asking you to nominate an appraiser for 
your side for the Shoomaker property; in your letter you said you 
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would take the matter up at once and let me hear from you. Since 
that time I have had no communication from you. 

I must now insist that the appraisement he proceeded with at once 
in accordance with the terms of the lease, otherwise I shall insist 
upon default having occurred. 

I am, very truly vours, 

(Signed) ‘ " ' WILTON J. LAMBERT.” 

To which under date of July 16th, 1909, the following reply was 
received through counsel: 

“July 16, 1909. 

Wilton J. Lambert, Esquire, 410 Fifth St. N. W., City. 

Dear Lambert : I am in receipt of yours of yesterday stating that, 
under date of February 23rd, 1909, I wrote you, in answer to a letter 
of yours of the 20th. asking me to nominate an appraiser for my side 
for the Shoemaker property, and that, in my letter, I said that I 
would take the matter up at once and let you hear from me, 

39 since which time you have had no communication from me; 
and adding that you must now insist that the appraisement be 

proceeded with at once" in accordance with the terms of the lease, 
otherwise you shall insist upon default having occurred. 

You appear to have overlooked the fact that, after my letter of 
February 23rd to which you refer, we attempted to have an under¬ 
standing" in the matter, and that that attempt failing you were noti¬ 
fied that we would stand upon our rights under the lease. 

The lease does not indicate which side shall take the initiative in 
the selection of appraisers, but it would seem that it is the landlord’s 
part so to do. Accordingly, if you will name your appraiser, I will 
promptly give you the name of ours, and the matter can at once be 
taken up and the provisions of the lease carried out. 

As I am under the necessity of being at Annapolis next Monday 
to attend the Sutton inquiry, which will last for several days, if not 
the whole week, I invite your immediate attention to the naming of 
your appraiser. 

Very trulv yours, 

(Signed) " HENRY E. DAVIS.” 

Notwithstanding the fact that the request for an appraisement and 
the election of that method had first emmated from plaintiff, as 
hereinbefore shown, and for that reason—if no other—defendant 
considered the first nomination of an appraiser should have been 
made by plaintiff, defendant being only anxious to conclude 

40 matters"with all reasonable speed, did, as soon as he received 
the assent of Mr. James F. Oyster to serve as one of the ap¬ 
praisers, on July 24th, 1909, send through counsel the following- 
letter to counsel for plaintiff: 

“July 24, 1909. 

Henry E. Davis, Esq., Att’y. Shoomaker Co., Jenifer Building, City: 

Dear Davis: On behalf of the landlord in the matter of the lease 
of the Shoomaker property on E Street, and in response to your 
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recent letter, I hereby name James F. Oyster of this City to act as 
one of the arbitrators provided for by the lease in question. Kindly 
let me have the name of your party at once. 

I am, verv truly vours, 

(Signed) ' " ' WILTON J. LAMBERT.” 

To which no reply was had until under date of August 4th, 1909, 
counsel for plaintiff sent the following letter: 

“August 4, 1909. 

Wilton J. Lambert, Esquire, 410 Fifth St., N. W., City: 

Dear Sir: Your notification of the selection of Mr. James F. 
Oyster as the appraiser to represent Mr. Munsey in the matter 

41 of the Slioomaker lease came during my absence at Annapolis, 
where as you know, 1 have been engaged on the Sutton 

Inquiry. 

The appraiser whom I had selected is, unfortunately, on the eve 
of leaving the city for his vacation, and so cannot act, and I am now 
considering the selection of some one to take his place. I am, how¬ 
ever, under the necessity of returning to Annapolis this evening to 
return probably not before the end of the coming week, the ilth 
instant; so that I am very unwillingly forced to defer further action 
until after that day. 

In the meantime, I wish you would consider the suggestion 
which I made to you some time ago, namely, to agree upon a valua¬ 
tion of $75,000., which would fix the rent at $4500 a year. I have 
given the matter careful attention, and really believe that a fair 
appraisement of the property would bring a valuation below that 
sum, but I am in large part influenced in recalling my suggestion 
to you by the fact that favorable action upon it will establish an 
agreeable relation of landlord and tenant, the opposite of which is 
risked by the possibility of a difference between the appraisers, their 
difficulty in selecting an umpire, and the possible ultimate reference 
of the whole matter to court. I cannot believe that Mr. Munsey 
wants to be oppressive in the matter, and I know that the Shoo- 
maker Company wants to be fair and reasonable. Doesn’t it seem 
to you a case for give and take? 

I hope that the delay unavoidable to my professional engagement 
will not be the occasion of any annoyance of inconvenience 

42 to either you or Mr. Munsey, and I also even venture to hope 
that further reflection will induce you and Mr. Munsey to 

act upon my suggestion and so settle what ought not to be a matter 
of difference between landlord and tenant whose relations, come 
what mav, are sure to exist for the ensuing five vears. 

Very trulv vours, 

(Signed) " " HENRY E. DAVIS. 

Defendant further says that by said letter it will be noted that not 
only was no exception of any kind taken to the personnel of the ap¬ 
pointment made by him, but on the contrary he submits there was 
a distinct acquiesence in the selection so made and a direct expression 
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of readiness and willingness to make a, similar appointment in ac¬ 
cordance with the provisions of said renewal clause to be made by 
plaintiff, the matter in reference to a tender of a $4,500. per annum 
rental being mere surplusage and indeed absurd, in view of the fact 
that such offer had been theretofore positively refused by defendant. 
Not having heard further up to August 20th, and believing that 
more than ample time had elapsed within which plaintiff should 
have made its appointment, if sincere in its election to renew said 
lease, defendant through counsel under date of August 20th, 1909, 
sent the following letter to counsel for plaintiff: 

“August 20, 1909. 

Henry E. Davis, Esq., Jenifer Building, Washington, D. C.: 

43 Dear Sir: I expected to hear from you yesterday in the 
Shoomaker matter and certainly thought to day would not 

pass without receiving same. My client is very much provoked at 
the long delay, and I am compelled to hereby notify you that unless 
your clients comply with their election by naming their arbitrator 
on or before Monday, the 23rd day of August. 1909, Mr. Munsey 
will claim a forfeiture of their right to a renewal. 

I am, very truly vours. 

(Signed) ' * ' WILTON J. LAMBERT.” 

W. J. L./W. 

To which under date of August 21st, 1909, the following reply 
was had: 

“August 21, 1909. 

Dear Lambert: Yours of yesterday is received. The man I 

l K 

first decided to select as arbitrator is out of town, not to return for 
more than two weeks, and, besides, developed a disqualification of 
which I did not know: and his intended substitute is sick, but will 
be in condition to be seen Monday. Mr. Noack will communicate 
with you about him, as I shall be out of town for several days. 

In "the meantime, I think that the question of forfeiture may 
safely be allowed to rest. 

*j 

Yours truly. 

(Signed) ' HENRY E. DAVIS.” 

44 On Monday, August 23rd, 1909, no word was had from 
the Mr. Noack, President of the Shoomaker Company, re¬ 
ferred to, personally, but on said date counsel for defendant was 
called by telephone by Mr. Frank A. Harrison, and informed that 
he had been selected and appointed by the Shoomaker Company 
to act as the appraiser to be appointed or selected by it in connection 
with the lease, appraisement and renewal clause referred to herein, 
and that he was ready to take the matter up at once with Mr. Oyster, 
to which counsel for defendant assented, and the following day, 
under date of August 24th, 1909, counsel for defendant received 
from said Harrison the following letter: 




THE SHOOMAKER COMPANY YS. PRANK A. MUNSEY. 


23 


“The Harrison Realty Company, Incorporated, 621 Thirteenth 

Street. 

Washington, D. C., August 24, 1909. 
Mr. W. .J. Lambert, 410 5th — N. W., City. 

Dear Mr. Lambert: Send to Mr. .Ja<. F. Oyster plat of Shoo- 
niaker property, and he requests instructions from you. I feel sure 
that he and I can get together on values. 

Yours truly, 

(Signed) FRANK A. HARRISON.” 

F. A. H./E. C. 

Counsel advised said Oyster as per the request contained 
45 in said Harrison letter, of how to obtain the plat referred 
to, and same was secured. Following this defendant is ad¬ 
vised and avers that said appraisers had several conferences, actually 
taking up the work of appraisement, and defendant believing that 
it would be better for both parties that the authority and direction 
to said appraisers be put in concrete and succinct written form, to 
the end that further procrastination might be minimized and the 
rights, duties and obligations of both parties clearly defined, had 
prepared by counsel and sent to counsel for plaintiff the following 
memorandum of agreement: 


Agreement for Appraisement. 

“Whereas, by an agreement of Lease, bearing date the 28th day 

of June, A. D. 1899, between Frank P. Burke, party of the first 

part, and the Slioomaker Company, a corporation, incorporated 

under the Laws of the District of Columbia, party of the second part, 

the premises known as the East thirty-seven feet, three inches (37 

ft. 3 in. ) of original lot numbered six (6) in square numbered tw T o 

hundred and fifty-four (254) improved by structures known as 

1331 and 1333 E Street, Northwest, was leased by the party of the 

first part to the party of the second part for a term of ten (10) 

years, beginning upon the 1st day of July 1899, and expiring upon 

the 30tli dav of June. 1909, at and for an annuaw rental of four 
* 

thousand (4,000) dollars, payable in monthly instalments of 
$333.33, each, in advance. 

40 And Whereas, it was further set forth in said agreement 

that the party of the second part might have the privilege 
of renewing said tenancy for a period of five years next ensuing 
after the termination of the term expiring upon the 30th day of 
June, A. D. 1909, at an annual rent, payable in monthly instal¬ 
ments, to be equal to six per centum of the then value of the said 
property and improvements, said value to be ascertained and fixed 
bv disinterested appraisers to be appointed—one by the lessor, the 
party of the first part, or his heirs or assigns, and the other by the 
lessee, the party of the second part, its successors or assigns, * with 
power in said two appraisers in case of disagreement to select an 




24 


THE SLIOOMAKEll COMPANY VS. FRANK A. MUNSEY. 


umpire whose decision should he final and binding upon all parties 
interested, said paragraph in reference to said renewal privilege 
reading accurately, as follows: 

‘And the party hereto of the first part, for himself, his heirs, 
executors, administrators and assigns doth hereby covenant with 
said party hereto of the second part, its successors and assigns, to 
renew this lease for a further term of five (5) years from and after 
the determination of the term herein and hereby created at a rental 
per annum, payable a* hereinabove specified and subject to the pro¬ 
visos and conditions hereinabove specified, on the basis of six per 
cent per annum on the value of >aid real estate to be ascertained 
and fixed by disinterested appraisers to be appointed, one by 
47 the lessor or his heirs and assigns, and the other by the 
lessee, its successors or assigns, with power in said two ap¬ 
praisers in case of disagreement to select an umpire whose decision 
shall be final and binding upon all parties interested, and until 
said appraisement has been made the rent for said premises shall 
continue at the rate of four thousand dollars ($4,000) as and 
payable as hereinbefore provided. 7 

A copy of said Agreement of Lease including the above clause, 
which was recorded on -Tune 20th. 1809 in Liber No. 2416, at folio 


103. et seq. of the Land "Records of the District of Columbia, being 
hereto appended as Exhibit “A 77 and made part hereof. 

And Whereas, subsequent to the making of said Agreement of 
Lease, the entire property hereinbefore described was purchased by 
and conveyed to Frank A. Munsev and said Munsev was the as¬ 


signee thereof and owner in fee simple of said property on and for 
sometime prior to -Tune 30th. 1909, and prior to said 30tli day of 
June. 1909. said Shoomaker Company, party of the second part, 
elected to avail itself of the renewal clause referred to, subject to 
the terms thereof as to appraisement of valuation of said property, 
and fix the rental charge for said renewal term. 


And Whereas, the said Frank A. Munsev has elected, nominated 
and appointed as and for the one of the said appraisers by him to 
be appointed, James F. Oyster of the City of Washington, 
48 District of Columbia, and the said Shoomaker Company has 
named, nominated and appointed as and for the one of 
the said appraisers to be appointed. Frank A. Harrison of the city 
of Washington, District of Columbia. 

Now, therefore, these presents witne^seth: That in view of the 
premises and in consideration of and in accordance with the terms 
of the Agreement of Lease hereinbefore referred to, and particularly 
in accordance with the terms of said renewal clause aforesaid, the 


said Frank A. Munsev and the Shoomaker Company, a corporation, 
do hereby respectively constitute, nominate and appoint James F. 
Oyster and Frank A. Harrison to be two of the appraisers provided 
for in and by the renewal clause of said Agreement of Lease, and 
hereby authorize and empower said Oyster and Harrison to appraise 
and value the property known as the Fast thirty-seven feet three 
inches (37 ft. 3 in.) of original lot numbered six (6) in square 
numbered two hundred and fifty-four (254) improved by struc- 
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tures known as 1331 and 1333 E Street, Northwest; and in the 
event of failure on the part of said Oyster and Harrison to mutually 
agree upon a valuation for said property and improvements, they 
are hereby empowered and directed to select and appoint some per¬ 
son as umpire whose decision as to the value to be placed upon said 
property and improvements shall be final and binding upon each 
of the parties hereto. And it is further agreed that the rental per 
annum for the property hereinbefore described for said re- 

49 newal period, to-wit, up to and until June 30th, 1914, shall 
be a sum equal to six per cent upon the amount of saicl valu¬ 
ation or appraisement of said property, whether said appraisement 
be fixed and ascertained bv mutual agreement between the two 
appraisers aforesaid nominated respectively by the parties hereto; 
or whether fixed and ascertained by the said umpire; saicl sum so 
ascertained and fixed as renewal rental to be paid in equal monthly 
installments, payable in advance, for and during said renewal 
term. 

It is further agreed that each of the parties hereto shall pay the 
fee of the appraiser nominated by him or it and that all other inci¬ 
dental expense incurred in connection with said appraisement, in¬ 
cluding the fee of said umpire, should the services of same become 
necessary, but not including the cost of any fees of any witnesses, 
testimony or counsel fees, shall be paid equally, share and share 
alike, by the parties hereto. 

In witness whereof, the said Frank A. Munsey by his duly author¬ 
ized attorney,. Wilton J. Lambert, has set his hand, and seal to these 
presents this — day of September. 1909, and the Shoomaker Com¬ 
pany, a corporation, has caused this agreement to be signed and 

executed in its name and on its behalf bv its President,-, 

and has caused its corporate seal to be affixed hereto. 

Attest: 

-. [seal.] 

50 Shortly thereafter and presumably in response thereto 
counsel for plaintiff telephoned to defendant's counsel, re¬ 
questing that a meeting be arranged at the latter’s office to be par¬ 
ticipated in by the appraisers, counsel for the respective parties and 
officials of the plaintiff company, at which conference or hearing 
the views of each side might be presented to the two appraisers. 
Counsel for defendant cheerfully assented to this suggestion, and 
September 10th, 1909, at three (3) o’clock P. M., being agreed upon 
for the meeting Mr. James F. Oyster, Mr. E. I). Shaw, of the Mun¬ 
sey Company and counsel awaited plaintiff’s representatives at Mr. 
Lambert’s office. Finally Mr. Davis appeared, stated that one of 
plaintiff’s representatives had been unable to leave New York and 
that Mr. Noack was unwilling to proceed without his associate, who 
was expected in a day of two, awaiting whose arrival an adjourn¬ 
ment was taken, until the following week. 

At this interview for the first time was any suggestion made by 
plaintiff’s counsel as to dissatisfaction with Mr. Oyster or alleged 
disqualification on his part by reason of being an owner of property 

4—2247a 
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on the south side of Pennsylvania Avenue, five squares, or more 
than one-half a mile away from the Munsey property. Counsel 
for defendant declined to consider such circumstance as affecting 
Mr. Oyster’s qualifications in any way. To a further suggestion 
then for the first time made that the words “value of said real es¬ 
tate” were ambiguous, counsel insisted that no such ambiguity 
or uncertainty existed. 

On and under date of September 14th, 1909, counsel for de¬ 
fendants received from Mr. Davis the following letter: 


51 “September 14, 1909. 
Wilton J. Lambert, Esq., City. 

Dear Sir: Referring to our interview of Friday last, and our 
talk by telephone of Saturday, in relation to the matter of the lease 
of premises numbered 1331 and 1333 E Street, Northwest, this 
City, now occupied by the Shoomaker Company, I have to state 
as follows: 

I have had the conference with the parties in interest, of which 
I notified you and which lias just been concluded, and, as a result 
of that conference, the proposition heretofore made by me of a rent 
of $4500. per annum for the premises is withdrawn. 

Further, upon deliberate reflection, I am most reluctantly con- 
trained to repeat the suggestion made by me to you that the ap¬ 
praiser named bv von is not within the definition of the outstanding 
lease, which provides for the appointment of “disinterested ap¬ 
praisers.” While I have even 7 confidence in the ability and in- 
tparity of the gentleman named by you, and the highest respect for 
his business experience and sagacity, the fact that he is the owner 
of real estate within a belt now in contemplation and, indeed, ac¬ 
tual process, of acquirement by the Government for public pur¬ 
poses, and the further fact that the premises to be appraised are prac¬ 
tically upon the same street with his property, within a few squares 
thereof, and immediately bordering that belt, seems to me to render 
him at least liable to be so pecuniarily interested in the ad- 

52 judication in contemplation as to exclude him from the 
category of “disinterested appraisers”, as that term is defined 

by the authorities and understood in law. While, for many per¬ 
sonal reasons. I would gladly forego the expression of this objection, 
my duty to those whom I represent seems to me to make it impera¬ 
tive that I should make and insist upon it. 

In anticipation of the probable naming by you of another ap¬ 
praiser, and independently of his personality, whoever he may be, 
I feel that I should bring to your notice a further difficulty which 
ought to be removed by an understanding in advance of submitting 
the matter under consideration. The meaning of the words, “the 
value of said real estate”, used in the lease, referring to what pre¬ 
cedes, namely, “the whole of the premises Nos. 1331 and 1333 E 
Street, Northwest, located on the east 37 feet, 3 inches, or original 
lot 6 in square 254, in the City of Washington, District of Co¬ 
lumbia”, is not free from doubt, as was abundantly disclosed in our 
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consideration of those words in our interview of Friday; and it 
must be manifest that, if one meaning be given the words by an 
appraiser appointed by you, and another meaning be given them 
by an appraiser appointed by me, that fact, alone, will suffice to 
render any coming together of the appraisers upon a sum as repre¬ 
sentative of the value in question well nigh, if not quite, impos¬ 
sible ; and should the appraisers appointed by us, respectively, differ 
on this point, and for that reason fail to come to an agree- 
53 merit, the umpire provided to be chosen may have still a 
different view of the meaning of the words mentioned, and 
one to which neither of the original appraisers, nor one of us, might 
assent as having been intended by the parties to the instrument. 
Apart, therefore, from every other possible cause of difficulty in 
arriving at the contemplated value, it seems to me that, unless we 
can agree in advance upon the meaning to be given for those words, 
resort to court for a construction of the lease in respect thereof will 
be unavoidable. For obvious reasons, this is to be avoided, if pos¬ 
sible. Hence my suggestion. 

And, as I think it desirable to cover the whole subject in one 
effort, I do not approve your suggestion that the possible umpire 
should be chosen in advance of consideration of the subject-matter 
by whatever appraisers may be appointed. However my reasons 
might impress you, they are to me and to those whom I represent 
sufficiently weighty to make the view thus expressed decisive and 
final. 

In view of what is here set forth, I invite further conference with 
you in the premises. 

Verv trulv vours, 

(Signed) ' " HENRY E. DAVIS.” 


which was acknowledged upon September 17th, 1909. as follows: 


“Sept. 17, 1909. 


Henry E. Davis, Esq., Jenifer Building, Washington, D. C. 


54 Dear Sir: Your letter of September 14th, 1909, in refer¬ 

ence to the Shoomaker property, was duly received. I regret 
very much the position you have seen fit to take in this matter, and 
while I feel quite sure that Mr. Munsey will insist upon standing 
upon the commission as heretofore agreed upon, and upon speedy 
action, and in the event of failure, will insist upon a forfeiture of 
the renewal clause, yet as he is due to reach here on Tuesday I will 
prefer to put this phase of the situation up to him to decide. 

I am, 

Verv trulv vours. 

(Signed) 1 " WILTON J. LAMBERT.” 


W. J. L. /W. 


and upon September 20th, 1909, said letter of September 14th was 
fullv answered as follows: 

t 
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“September. 20, 1909. 

Henry E. Davis, Esq., Jenifer Building, Washington, D. C. 

My' Dear Davis: I have communicated with Mr. Munsey in 
reference to the Shoomaker matter, and as I anticipated he takes 
the position that there is no good reason why the appraisement 
should not be proceeded with promptly by the appraisers named, or 
the right to a renewal forfeited. At the solicitation of the tenant 
arbitration was agreed upon, and at the tenant’s further solicitation 
Mr. Munsey named the arbitrator provided to be named by him. 
In response to this designation no objection was made, and he was 
informed that within a short period the tenant would desig- 

55 nate the arbitrator to be selected by it. Shortly thereafter 
the tenant appointed an appraiser, and the party named by 

the tenant communicated the fact of his appointment, as did the ten¬ 
ant through you, and tendered himself ready to take the matter up 
with the party who had been designated by Mr. Munsey. After it 
seems conferences were had between the two appraisers, and after 
a meeting had been arranged—the time for which was fixed bv 
von—to take the matter up with the appraisers, then for the first- 
time was any suggestion made to the effect that the party named by 
Mr. Munsey was not desired by the tenant, and at the meeting re¬ 
ferred to your client failed to put in an appearance. In view of this 
situation Mr. Munsey feels that he is being trifled with by the lessee, 
and that the apparent object of the lessee is to raise innumerable 
petty objections to the end that as much delav as possible may be 
obtained, having no idea of living up in good faith to the provisions 
of the lease or the election which was made to submit to an ap¬ 
praisal, upon the basis provided in the lease. 

I therefore notify you on behalf of Mr. Munsey that unless your 
client proceeds with the appraisement before the commission as 
selected, or signifies his willingness to do so, on or before the Fourth 
day of October. 1909, Mr. Munsey will consider the right on the 
part of the lessee to a renewal as forfeited, and act accordingly. 
I agree with you heartily in the sentiment that any litigation 

56 over this matter is to be deplored, but when one party has 
done all and more than could reasonably — expected of him 

to comply with his part of a contract, as has Mr. Munsey, and is 
apparently confronted with an utter lack of desire on the part of 
the other party to conform to its obligations, matters rapidly reach 
the crisis where resort to a court is unavoidable. 

I am, 

Very truly yours, 

(Signed) ‘ WILTON J. LAMBERT.” 

W. J. L./W. 

No reply was received thereto save through the medium of the 

filing of this suit. . 

6. Answering the allegations of the sixth paragraph m so far as 

said allegations have not been replied to or traversed by the state¬ 
ments contained in the preceding paragraphs of this answer, this 
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defendant admits counsel for plaintiff solicited the hearing re¬ 
ferred to, and says plaintiff’s counsel appeared at the conference 
without his client, professing to be unprepared to proceed, and for 
the first time gave expression to the unreasonable objection to Mr. 
Oyster and to "the imaginary uncertainties contained in the phrase¬ 
ology of said lease, all of which defendant believes and declares to 
have been merely an ingenious invention to further delay meeting 
the issue involved. Defendant further says that at said interview 
counsel for plaintiff urged defendant’s representatives to name some 
other annual rental than that of twelve thousand dollars ($12,000) 
theretofore submitted, which would begin without question 

57 from July 1st, 1909, to which defendant’s representative re¬ 
plied that to insure a prompt and amicable settlement of the 

case and the elimination of all question as to the defendant being 
entitled to his increased rental from July 1st, 1909, counsel would 
recommend to defendant to accept from July 1st, 1909, as a mini¬ 
mum annual rental the sum of seven thousand, five hundred dol¬ 
lars ($7,500) for the five years next ensuing from said date, pro¬ 
vided he were advised speedily that this would be agreed to by 
plaintiff. This suggestion seemed to receive immediate favor from 
counsel for plaintiff, and he departed assuring defendant’s represent¬ 
ative that he would at once convene the officials of the plaintiff com¬ 
pany and respond by noon of the following day, Saturday. By the 
time mentioned said counsel telephoned defendant’s counsel, stating 
that he had communicated with the official of plaintiff’s company 
in New York and had been unable to secure a decided answer from 
him at that distance, but that said representative would be in Wash¬ 
ington the following day, Sunday, aucl a decision would be reached 
and submitted by Monday, September 13th, 1909. No further re¬ 
ply was had until receipt of the letter of September 14th, 1909. 

Y Answering so much of the seventh paragraph as has not been 
answered in the preceding paragraphs of this answer defendant 
says that the property in question is not on Pennsylvania Avenue 
but fronts entirely upon the north side of E Street; that Congress 
has not provided for any real estate to be taken on Pennsylvania 
Avenue excepting that in the square on the South side of said 
Avenue, running from Fourteenth to Fifteenth Streets, and that 
from present indications the time at which, if ever, acquisi- 

58 tion by the Government is had of the land as far down as 
Ninth and Pennsylvania Avenue, is very uncertain, but de¬ 
fendant avers that the mere ownership of a parcel of land so very 
remote, differentlv situated and environed in every wav, could not 
even by a stretch of the imagination, coupled with an unwarranted 
suspicion that Mr. Oyster might be guilty of attempting to extort 
an excessive or higher price than the real value for his land, be 
held to disqualify him relative to the property in question, or 
render him other than a disinterested appraiser. Defendant again 
denies that the words “value of said real estate” are ambiguous, 
as used in said lease, or in connection with any provision thereof. 

Further answering said paragraph defendant says that no neces¬ 
sity exists for a method of procedure to be outlined in said lease 
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a.s the law recognizes, and the Courts have adopted—especially in 
the District of Columbia—a simple and direct method of procedure 
and rules for all such cases of valuation of property, which procedure 
is so well recognized that Congress even in the Act appropriating 
two million, five hundred thousand dollars ($2,500,000) for the 
purchase of the four squares South of Pennsylvania Avenue be¬ 
tween Fourteenth and Fifteenth Streets, Northwest, saw no necessity 
for doing more in that connection than is accomplished by the pro¬ 
visions of the lease in question. 

Answering the suggestion of fear expressed by plaintiff that the 
appraisers might he unable to agree upon an umpire, and intimating 
that such belief on its part was another reason why it hesitated to 
allow the appraisers selected to proceed further, defendant charges 
that such statements are illogical and untenable; first because 

59 until the appraisers were afforded an opportunity to agree 
on a valuation no one could presume they would disagree; 

and second, because until a disagreement as to value had resulted 
and an attempt been made by them to agree upon an umpire, it 
could not be stated that they were hopelessly at variance upon such 
selection However, in discussing this very question upon September 
10th, 1909, counsel for the plaintiff suggested that to avoid embar¬ 
rassment it would be well to have the appraisers agree upon an 
umpire in advance of consideration of values, the party so selected 
to be present at all arguments of counsel or taking of testimony, but 
to take no part in the conference between the two appraisers save 
in the event of their disagreement as to values, to which plan counsel 
for defendant readily consented, and was both amused and surprised 
to see by the letter sent by plaintiff's counsel of September 14, 1909, 
that the latter ascribed the origination of this plan to him and 
actually disapproved thereof. 

8. Answering the allegations of the eighth paragraph, insofar 
as said allegations have not already been answered in the preceding 
paragraphs hereof, this defendant says it it true the premises consist 
of a lot of ground about thirty-seven (37) and a fraction feet front 
by a depth of about one hundred and fifty (150) feet, containing 
about, five thousand, nine hundred and twenty-three (5923) square 
feet of ground, and that the buildings thereon are old. Tie denies, 
however, that they are of no value except for plaintiff's business, and 
says on the contrary that he has every reason to believe from applica¬ 
tions received by him for rental that a much greater sum could 
be obtained for said property than has been paid or offered 

60 by plaintiff. 

* Responding to the allegations relative to the assessed value 
of the property for the purposes of taxation, as being indicative in 
any way of its Value, this defendant says that the same is no criterion 
whatever, and not the slightest indication whatever, of the market 
value of said property. In this connection defendant says that it is 
only necessary to say that it has been well established by the Courts 
in the District of Columbia, and by the Supreme Court of the 
United States in numerous cases, that a Board of Appraisers or a 
jury in reaching conclusions as to what may be the value of property, 
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cannot take into consideration or give any weight in any way to 
what may have been the appraised value of property by a Board of 
Assessors for the purposes of taxation. The'most recent enumera¬ 
tion of this principle is evidenced by one of the prayers or instruc¬ 
tions which were given by the Supreme Court of the District of 
Columbia to the Commission or jury recently appointed to appraise 
the value of property in the four squares south of Pennsylvania 
Avenue, hereinbefore referred to, said instruction being as follows: 

“Inasmuch as the assessment of the property in question for the 
purposes of taxation was not made by the United States nor the 
owners, and was made for purposes entirely different from, and 
alien to, a condemnation, the Commissioners are instructed that they 
shall take no evidence with respect to the assessed values of the lots 
in question or any of them, or give any consideration thereto.” 

The law being as stated, defendant is advised it is not material and 
necessary for him to answer further in connection with what 

61 mav or mav not have been done bv the Board of Assessors 

t _ »• 

or the Board of Equalization and Review of the District of 
Columbia, further than to say that no application for reduction of 
a tax assessment was ever prosecuted by defendant before said boards 
and no hearing v T as ever had thereon, before either of said boards, at 
which defendant was either present or was represented; and he is 
advised that such steps as might have been taken relative to having 
the previous tax assessment continued at the same rate were made 
merely the subject of a notation by the Board, on a communication 
from his attorney, and no further action had. and no hearing or 
presentation of the case was either asked for or accorded. This de¬ 
fendant further says that he has no knowledge whatever what 
methods are pursued by the assessors of the District of Columbia or 
the Board of Equalization and Review in connection with their ideas 
of valuation to be placed on property, but says that the definition re¬ 
ferred to in said paragraph, which reads as follows: 

“The several parcels are to be appraised at their fair market value, 
with reference to the most advantageous uses to which thev can be 
put by private persons or corporations, and by market value is meant 
what the property would sell for in cash or on terms equivalent to 
cash when offered for sale bv one who desired but is not obliged to 
sell, to one who desired but is not obliged to buy. * * * 

If said parcel by reason of its location, surroundings, natural ad¬ 
vantages or intrinsic character, is peculiarly adapted to some par¬ 
ticular use by private persons or corporations, the circum- 

62 stances which make up such adaptability, shall be consid¬ 
ered. * * * 

The Commissioners are further instructed that in determining the 
most valuable use to which any of the property to be condemned 
can be put, they shall receive evidence touching the most valuable 
use to which it has in fact been put.” 

he believes to be good law and to be that which has been adopted by 
the Supreme Court of the United States, the Court of Appeals and the 
Supreme Court of the District of Columbia in its instructions to 
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juries or appraisers relative to the valuations of property. lie sub¬ 
mits it sets forth the rules clearly which are meant to govern the 
action of appraisers in reaching their ideas as to value of property, 
and when taken in connection with the words of the lease, author¬ 
izing the appraisers to determine the value of property involved in 
this proceeding, eliminates any possible suggestion that such words 
contain any ambiguity whatever to be construed further by the 
court. 


"Further answering said paragraph this defendant says that the 
price that he submitted as to what he would consider a proper rental 
for the property was submitted in response to a request of the plain¬ 
tiff that a sum be named by defendant that would be acceptable to 
him. and such suggestion was made in the interests of reaching an 
amicable arrangement if possible with the plaintiff; and he avers 
that while in his opinion the sum is not excessive or beyond what he 
should receive for the property, that such matters cannot be consid¬ 
ered in this case, because of the fact, that they were obtained entirelv 

f t 

in an endeavor to reach an amicable settlement. 

63 9. Answering the allegations of the ninth paragraph of 
said bill, or so much thereof as has not been alreadv an- 

t 

swered in the preceding paragraphs, this defendant says that it is 
true that he received the sums stated as rental for said property, and 
that in accepting same his agents have given the receipts mentioned 
in said ninth paragraph. For greater certainty, however, in that 
connection, he refers to the receipts themselves. 

This defendant further says that he sees no reason why the order 
should be passed by this Court requiring payment of rent into the 
registry of the Court, or for the payment of it* otherwise than has 
been had since the First day of July, 1909, upon the receipts re¬ 
ferred to, and sees no reason why any additional expenses in connec¬ 
tion with the collection of said rent should be incurred in any way, 
either bv court charges or otherwise, especially in view of the fact 

♦ ■ X t 

that under no circumstances would the amounts being paid, or any 
part thereof, be the subject of a claim by the plaintiffs or anyone 
else, other than defendant. 

Further answering said Bill of Complaint defendant emphatically 
denies that he lnw endeavored or is desirous of securing an unrea¬ 
sonable or excessive valuation of said property or an excessive or im¬ 
proper rental therefor. TTe avers that his sole aim is to obtain a fair 
and prompt ascertainment of the rights, duties and liabilities of 
each of the parties hereto, in which connection he avers that he pur¬ 
chased the property herein referred to in November, 1905, for the 
sum of one hundred thousand dollars ($100,000) cash, paying in ad¬ 
dition an agent’s commission of one thousand dollars 

64 ($1,000), making the total purchase price to him one hun¬ 
dred and one thousand dollars ($101,000), which he avers 

was a reasonable price for the property at that time; that by reason 
of the loss of the difference between what should have been the rental 
and that required by the lease said property has really cost him about 
$9000. additional; that said parcel is thirty-seven and three tenths 
(37.3) feet in width on the North side of E Street, Northwest, and 
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runs back about one hundred and fifty-nine (159) feet to a thirty 
foot alley; that it is ideal in its size and location for business purposes 
and is situated in an area bounded by Thirteenth Street on the 
East, Fourteenth Street on the West and F Street upon the North, 
where the volume of property obtainable for business purposes is very 
limited, and by reason of the completion and occupation of the mag¬ 
nificent Municipal Building to the South, the withdrawal of such a 
large quantum of property as that referred to in the four squares 
South of Pennsvlvania Avenue, and for manv other causes and rea- 

e ' tj 

sons not necessary to enumerate herein, the value of said property 
has enormously increased since 1899 and has greatly appreciated in 
value, if not doubled since 1905. 

Further answering the bill of complaint, and averring as matter of 
fact to be taken as allegations of a cross bill, this defendant says that 
he is advised and avers that by reason of the conduct of the plaintiff, 
the Shoomaker Company, and the tactics pursued by it in delaying 
to respond to the invitation or demand of defendant, that appraisers 
be named to proceed with the appraisement of the property, 

65 and its subsequent agreement to appraisers, and the actual 
designation of same, and the acceptance of same, and the then 

failure to meet or proceed with the appraisement before said ap¬ 
praisers, and its conduct as evidenced by the communications here¬ 
inbefore set forth, and in view of all the matters and things and 
conduct adopted by plaintiff as hereinbefore set forth, the plaintiff 
has forfeited every right to any benefit of said renewal clause, and to 
a renewal in any way of said lease. Should, however, this Honor¬ 
able Court decide that said right to a renewal of the lease in con¬ 
nection with said renewal clause has not been forfeited, upon the 
facts and circumstances as above set forth, this defendant avers that 
the plaintiff should be compelled to proceed with the appraisement 
provided in said renewal clause with all possible speed before the ap¬ 
praisers as agreed upon, and in case of disagreement as to the value 
of the property by said appraisers, that an umpire should be selected 
by them, whose decision as to value would be final. Should, how¬ 
ever. the Court be of the opinion that the appraisers mentioned, or 
either of them are in any way disqualified and not disinterested or 
are improper persons for the performance of said duties, then that 
the court appoint as speedily as possible either two disinterested per¬ 
sons duly qualified to appraise said property, under such directions 
and rules as the court may lawfully provide for their guidance, or 
either before any hearing or at the time of the appointment of said 
two appraisers, that the court appoint a third eligible party to be 
present at the proceedings and act as umpire as provided by said lease 
in the event of disagreement between the two appraisers men- 

66 tioned; or in the event of the preliminary appointment of 
said two appraisers without the appointment of an umpire 

in the first instance, and the subsequent disagreement of said two 
appraisers as to the valuation, that then the court appoint an umpire 
as provided in said lease, whose decision shall be final. 

Wherefore, having fully answered the Bill of Complaint, and sub- 
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mitted matter herein to be taken and considered as a cross bill, this 
defendant prays: 

1. That this answer be taken and considered, in so far as new 
matter and things are herein set forth, requiring affirmative relief, 
as a cross bill. 

2. That process may issue to the plaintiff cross-defendant com¬ 
manding it to appear and answer the exigencies hereof. 

3. That this Honorable Court may decree a right to renewal of 
said lease to have been forfeited by the plaintiff, and that all rights 
thereunder, so far as the plaintiff is concerned terminated as of 
July 1st, 1909, and that the defendant be decreed to have the right 
to possession of said property and be allowed such writ from this 
court as might be proper in connection with obtaining said posses¬ 
ion. 

4. That in the event the court shall find that plaintiff has not for¬ 
feited its right under said lease, that this Honorable Court by proper 
order or decree direct that proceedings be had for the appraisement 
of said property by.the two appraisers heretofore agreed upon; and 

in the event of a disagreement between the said two appraisers 

67 as to value that either they agree upon some proper person to 
act as umpire, or that the court appoint some umpire whose 

decision shall be final as to the facts, according to the terms of the 
lease heretofore referred to. 

5. That in the event the court shall not deem it proper to direct 
the appraisement to proceed by the appraisers, James F. Oyster and 
Frank A. Harrison, as prayed by the preceding prayer, this Hon¬ 
orable Court may appoint two proper disinterested parties to make 
said appraisement and either at the time of said appointment desig¬ 
nate an umpire to be present at the hearings and to act therein, in 
case of disagreement between the two said appraisers, or that in the 
event of disagreement between said two appraisers, this Honorable 
Court appoint some proper party as umpire, whose decision on the 
facts as to valuation shall be final as provided by said lease. 

6. That this Honorable Court may by proper order direct the pro¬ 
ceedings to be had by said appraisers in the event it is decided the 
right to renewal of said lease has not been forfeited, that the court 
formulate the proper method, plans and prayers and instructions 
governing procedure in reference to said appraisement, and this Hon¬ 
orable Court by proper decree require such rent as may be found to 
be a proper sum to be paid for said property during said renewal 
period, to start from and begin in monthly instalments as of the 1st 
day of July, 1909, and by said decree direct the payment to defend¬ 
ant of such sum or sums as might be found equal the differ- 

68 ence between the monthly sums which have been paid by 
plaintiff since the first day of July, and the monthly rent 

required and fixed by said appraisement. 

7. And for such other and further relief as the nature of the case 
may require. 

FRANK A. MUNSEY. 

WILTON J. LAMBERT, 

Attorney for Defendant. 
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County of New York, 

State of New York, ss: 

I, Frank A. Munsey, on oath say that I have read over the fore¬ 
going answer by me subscribed and know the contents thereof; that 
the. matters and things therein stated of my personal knowledge are 
true, and those stated on information and belief I believe to be true. 

FRANK A. MUNSEY. 


Subscribed and sworn to before me this 29th day of October, 1909. 

[SEAL.] W. w. FERRIN, 

Notary Public, #158, County of New York, 

State of New York. 

Term expires 3/30, 1910. 


(Endorsed:) Let this cross bill be filed. Thos. H. Anderson, 
Justice. 

69 Amendments to Answer. 

Filed December 7, 1909. 


* * * * * * * 

Leave of court being first had and obtained, the defendant hereto, 
Frank A. Munsey, hereby amends his answer heretofore filed in this 
cause, as follows: 

At the end of page five of said answer, and the beginning of page 
six, insert the following: 

‘‘Subsequent to the letter of February 1, 1909, above referred to, 
and under date of February 16, 1909, counsel for plaintiff sent to 
counsel for the defendant the following letter: 


‘February 16, 1909. 

Wilton J. Lambert, Esquire, 410 Fifth Street Northwest, City. 

Dear Sir : As I have no reply to mine of the first instant in rela¬ 
tion to the contemplated renewal of the lease to the Shoomaker Com¬ 
pany of the premises now occupied by it, being Nos. 1331 and 1333 
E Street, Northwest, this City, in which I notified you, as the at¬ 
torney for Frank A. Munsey, Esquire, that, if the valuation of the 
property for the purpose of forming a basis for the rent for the re¬ 
newed term, provided for by the lease, be agreed upon by the 15th 
instant at the sum of Seventy-five thousand dollars, a "new lease 
would be executed accordingly, failing which the Company 
70 would stand upon its right as expressed in the current lease. 

I beg now to notify you that the Company demands, and ex¬ 
pects, the new lease upon the terms prescribed by the current lease, 
and tenders himself ready to comply with all proper requirements on 
its part to be complied with in the premises. 

Very truly vours, HENRY E. DAVIS/ ” 
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By adding at the end of paragraph eight of said answer after the 
word “settlement” the following: 

“This defendant further says that while he has no personal knowl¬ 
edge as to the filing of the paper, protest or appeal of date the 27th 
day of May, 1909, attached to the bill and designated as complain¬ 
ant's exhibit No. 2, he says that he believes the same to have been 
filed as an appeal before the Board of Assessors, or the Board of 
Equalization in the District of Columbia, in an effort to have the 
assessment as it had theretofore existed in connection with said 
property, continued for the purposes of taxation. He says he never 
executed any power of attorney in relation to said matter, and calls 
attention to' the fact, that the said paper purports to be signed by 
Wilton J. Lambert, and not by the defendant.” 

FRANK A. MUNSEY. 

WILTON J. LAMBERT, 

Attorney for Defendant. 

71 District of Columbia, ss: 

Frank A. Munsey, being first duly sworn, on oath deposes and 
says that he has read over the foregoing amendments to his answer 
heretofore filed in this case, and knows the contents thereof; that the 
matters and facts therein stated upon his personal knowledge are 
true, and those stated upon information and belief he believes to be 
true. 

FRANK A. MUNSEY. 

Subscribed and sworn to before me this 27th clav of November, 
A. D. 1909. 

[seal.] BENJ. F. EDWARDS, 

Notary Public, D. C. 

(Endorsed:) Let this amended answer be filed. Job Barnard, 
Justice. 


Decree for Appraisement. 

Filed December 24, 1909. 

******* 

This cause coming on to be heard upon the original bill and 
answer thereto, and the exceptions to said answer, and motion to 
strike out the paper denominated “Answer and Cross Bill,” 
72 and having been argued and submitted by counsel for the 
respective parties, it is, by the Court, this 24tli day of De¬ 
cember, 1909, adjudged, ordered and decreed as follows: 

That the exceptions to said answer be sustained and the amend¬ 
ments to the answer filed herein upon December 7, 1909, be allowed 
to stand as amendments to the answer, in response to said exceptions. 

That the motion to strike out so much of the original answer as 
purports to be in form a cross bill, be denied, and that said answer 
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and the amendments thereto be allowed to stand, not as a cross bill 
but as an answer asking for affirmative relief, the plaintiff not being 
required to answer said answer of the defendant as a “Cross Bill.” 


It is further ordered that pending the final determination of this 
cause the plaintiff pay to the defendant or his counsel the sum of 


three hundred and thirty-three dollars and thirty-three cents 
($333.33) per month as rent for the property involved herein, with¬ 
out prejudice to any rights of either of the parties to this cause; and 
that said plaintiff pay to the defendant, or his counsel, whatever rent 
has accrued under the terms of the lease in the Bill of Complaint 
mentioned, and is unpaid to the date of this decree, without preju¬ 
dice to the rights of either party. 

And counsel for the respective parties having consented to the 
appointment forthwith of commissioners as hereinafter provided, it 
is further adjudged, ordered and decreed that Benjamin F. 
73 Saul, Yl ni. A. Hill, & Frank A. Harrison be and they hereby 
are appointed commissioners to ascertain the market value of 


the property described in the original bill of complaint herein, as the 
east 37 feet 3 inches of original lot 6 in square 254, in the District 
of Columbia, improved by’premises No. 1331 and 1333 E Street, 
Northwest, and report the findings of the said commission or a 
majority thereof to the court with all convenient speed, subject to 
the action of the court in respect of approving, disapproving or modi¬ 
fying the same. 


That the respective parties to this cause or their counsel appear 
herein on the 5th day of .January, 1910, to submit to the court for 
action thereon, whatever instructions they desire the court to give 
to the said commissioners for their guidance, in determining the 
value of the property involved herein as hereinbefore provided; and 
that the said commissioners appear herein in this Court on the 5th 

day of January, 1910, to receive from this Court its instructions as 
aforesaid. 


That the Clerk of this Court be authorized and empowered to ad¬ 
minister oaths to whatever witnesses may be presented to said com¬ 
missioners on the hearing before them, in connection with their 
duties as commissioners herein. 

By the Court: 

JOB BARNARD, Justice. 


74 Instructions to Commissioners. 

Filed January 14, 1910. 

***** * * 

1. The parcel of land in this case is to be appraised at its fair 
market value as of July 1, 1909, and by such market value is meant 
what the property would sell for in cash or on terms equivalent to 
cash when offered for sale by one who desires but is not obliged to 
sell to one who desires but is not obliged to buy. 

2. Inasmuch as the assessment of the property in question for 
purposes of taxation was not made by either of the parties to this suit 
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and was made for purposes entirely different from and alien to this 
appraisement, the Commissioners are instructed that they shall take 
no evidence with respect to the assessed value of the parcel in ques¬ 
tion, or give any consideration thereto. 

3. The Commissioners will themselves view the property, and 
they will also hear such parties in interest as may demand to be 
heard touching the value thereof, and may take other testimony not 
herein excluded as to the value, to which testimony they are to give 
only such weight as in their judgment it may be entitled to; and 
they may, in their discretion, subject to review by the Court, limit 
the number of witnesses to be examined upon any particular branch 
of the case. 

4. The defendant will first be given the opportunity to offer such 

evidence as may be desired touching the value of the prop- 

75 ertv and improvements, and the plaintiff may then introduce 
evidence in reply, and the defendant may introduce rebutting 

evidence. The defendant shall open and close argument. 

5. The Commissioners are further instructed that thev shall take 
no evidence with respect to any proceedings had either by the Board 
of Assessors of the District of Columbia or the Board of Equalization 
and Review, or any evidence touching any proceedings had relative 
to the fixing or reduction of the valuation placed or to be placed 
upon said property for the purposes of taxation. 

6. The commissioners shall not take any evidence offered tending 
to prove offers made by intending purchasers or others to buy the 
parcel of ground referred to herein for any sum or sums of money, 
or to exchange the same for any other property or commodity. But 
any bona fide sale made prior to the 1st day of July, 1909, of lots 
similarly situated to the piece of property involved in this suit or 
recent bona fide contracts made prior to the 1st day of July, 1909, 
with land owners for the sale of other lands in the vicinity similarly 
situated, may be considered by the commissioners, looking at ail 
the circumstances of such sale or contracts, in the determination of 
the ultimate question of value. 

The Commissioners shall also consider any evidence offered 
against the defendant tending to prove his declarations as to the 
value of said property and his offer of it at a fixed price. 

The Commissioners are also instructed that they cannot consider 
any admission as to value by the defendant'made in the form 

76 of an offer to sell or otherwise without receiving testimony as 
to the circumstances under which said admission or offer was 

made. 

JOB BARNARD, Justice, 


The complainant excepts 
graph five as aforesaid. 


to the instruction embodied in para- 
JOB BARNARD, Justice. 
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Report of Commissioners Valuing Property. 
Filed April 28, 1910. 


We, t-lie undersigned, being a majority of the three Commissioners 
appointed for the purpose of appraising and valuing the property 
known as premises Nos. 1331 and 1333 E Street, Northwest, said 
property being described as follows: The East Thirty-seven (37) feet, 
Three (3) inches of original Lot numbered Six (6), by the depth 
thereof of about One hundred and fifty-nine (159) feet in Square 
numbered Two hundred and fifty-four (254), in the City of Wash¬ 
ington, in said District, containing about Five thousand nine hun¬ 
dred and twenty-three (5923) square feet of ground, together with 
the improvements thereon. 

The said Commission, after viewing the property and 
77 hearing testimony in regard to values report that the Com¬ 
mission finds itself unable to reach a unanimous finding as 
to the value of said property and B. F. Saul and William A. Hill 
make a majority report of their findings as follows: Report that the 
value of said property, including improvements as of .July 1st, 1909, 
to be the sum of $103,652.50. 

• B. F. SAUL. 

W. A. HILL. 

April 28", 1910. 

The Commission herewith submits the findings of the minority 
of the said Commission, Frank A. Harrison. 


The Mullen Asphalithic Pavement Co. 

Washington Loan and Trust Building. 

Washington, D. C., Ap’l 25/1910. 
Messrs. B. F. Saul and Win. A. Hill, Esqrs. 

Dear Sirs: In the matter of the Shoomaker property, Nos. 1331 
and 1333 E St. N.W. this city, in the case of Shoomaker against Mun- 
sey, Equity case No. 28848 in the Supreme Court of the District of Co¬ 
lumbia. I value the said property at $75,000.00 and cannot consent 
to make any change in this figure. 

You are authorized to accept this a.' my judgement in the matter, 
and to report the same to the Court. 

If deemed proper you may attach this writing to any 
78 report you may determine to make to the Court. 

Lours very truly, 


FRANK A. HARRISON. 
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Order Fixing Time for Objections to Appraisement. 

Filed April 28, 1910. 

******* 

The Commissioners heretofore appointed in the above entitled 
cause to value the property in the Bill of Complaint described, hav¬ 
ing tiled their report and appraisement, it is this 28th day of April, 
A. 1). 1910, adjudged and ordered that the parties complainant 
and defendant, respectively, have fifteen days from this date, within 
which to file objections to the said report and appraisement, and to 
take such other action in relation thereto as they may be advised. 

JOB BARNARD, Justice. 


Complainant’s Exceptions to Report of Commissioners. 

Filed May 12, 1910. 


Now comes the complainant in the above entitled cause, by its 
solicitor, and objects and excepts to the report and finding of 
79 the majority of the commissioners appraising and valuing the 
property in question in the said cause and in the bill of com¬ 
plaint therein described, and moves the Court to vacate or modify 
the same upon the following grounds, namely: 

1. Upon the complainant’s exception to the fifth paragraph of 
the court’s instructions to the commissioners in the said cause, 
as set forth on page-* 28. 25 and 27 of the record of the proceedings 
of the said commissioners, certified under date of May 9, 1910, by 
John D. Rhodes. Esquire, an Examiner-in-Chancerv of the Court, 
submitted herewith and made part hereof. 

2. Upon the complainant’s objections, and each of them, in and 
by the said record appearing, to the admission and exclusion of 
testimony offered and received or excluded in the course of the ex¬ 
amination of the several witnesses appearing and testifying before 
the said commissioners, as in and by the said record appearing; 
the said record, and each and every of the said objections therein 
and therefrom appearing, being hereby, for the purposes of this 
motion, referred to and adopted as though herein in this motion 
specifically repeated and set forth. 

8. Because, as from the said record appears, the said commis¬ 
sioners received and considered te^timonv contrarv to the instructions 

t t 

of the court, and otherwise legally incompetent, irrelevant and im¬ 
material. 

4. Because, as from the said record appears, the said commis¬ 
sioners refused to receive and consider testimony in accordance with 
the instructions of the court, and otherwise legally competent, 
relevant and material. 
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80 5. Because the said commissioners refused, upon due 

motion of the complainant in that behalf, to strike out and 
decline to consider testimony offered and given in the course of the 
said proceedings, and moved by the complainant to be stricken out 
and rejected from consideration by the said commissioners, as in 
and by the said record of the said proceedings appears. 

6. Because the said commissioners, over the objection of the com¬ 
plainant, received, and against the motion of the complainant re¬ 
fused to strike out and decline to consider, the testimony of the 
witness James F. Oyster, for the reasons in and by the said record, 
and particularly on pages 64, 65, 66, 67, 68, 69, 70, 71, 207, 208, 
209, 232, 233, 234 and 235 of the said record, appearing. 

7. Because, over the objection and exception of the complainant, 
the said commissioners received and considered testimony tending to 
show that property having an excise or liquor license is of greater 
value than property not so conditioned, and refused, on the com¬ 
plainant’s motion, to reject and decline to consider such testimony, 
as on pages 211, 212, 213 and 214 of the said record appearing. 

8. Because of the receipt in evidence and consideration by the 
said commissioners, over the complainant’s objection, of the report 
of the “Commission in the Five Squares Condemnation”, so called, 
on pages 157 and 224 to 231 of the said record mentioned and re¬ 


ferred to. and over the complainant’s exception and notice in that 
behalf on page 231 of the said record specifically appearing. 

9. Upon the disregard and overruling by the said com- 
81 missioners of the complainant’s objection to the considera¬ 
tion of testimony touching offers for the property in ques¬ 
tion, or property in the neighborhood thereof, and the exception 
and notice of the complainant in respect thereof on page 232 of the 
said record appearing. 

10. Because of errors committed by the said commissioners in 
construing and applying the instructions of the court, as in and 
by the said record appearing. 

11. Because of errors committed by the said commissioners in 
accepting and considering evidence. 

12. Because of errors committed by the said commissioners in 
refusing to receive and consider testimony, as in and by the said 
record appearing. 

13. Because the valuation of the property in question by the said 
commissioners is excessive. 

14. Because the report and finding of the said commissioners as 
to the value of the said property is against the testimony. 

15. Because the report and finding of the said Commissioners 
as to the value of the said property is against the weight of the 
testimony. 

16. Because the report of the said commissioners does not, in 
fact, appraise and value the said property. 

17. Because the proceedings and report and finding of the said 
commissioners are otherwise imperfect and not in accordance with 
the instructions of the court. 


6—2247a 
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Wherefore, the complainant objects and excepts to. the said 
82 proceedings, report and finding of the said commissioners, 
and prays that the said report and finding may be set aside 
and for nothing held, or else that the valuation or purported valua¬ 
tion by the said commissioners of the property in question be re¬ 
vised, reduced and amended according to the judgment of the court 
upon the testimony and proceedings before the said commissioners. 

THE SHOOMAKER COMPANY, 
By HENRY E. DAVIS, 

Its Solicitor. 


88 Record of the Proceedings of the Commissioners. 

Piled May 12, 1910. 

♦ * * * 

Washington, D. C., January 14, 1910. 

Before Mr. Justice Barnard. 

Mr. Davis: The complainant excepts to the instructions em¬ 
bodied in paragraph 5. 

The Court: Have you the contract here in which this language 
is used that they are to do? 

Mr. Lambert: Yes sir. 

The Court: Gentlemen, this commission was appointed in a 
suit here in this court, and Equity suit entitled The Shoomaker 
Company against Frank A. Munsey. 

It seems that the Shoomaker company is occupying its premises 
here under a lease. The lease has expired some time ago, but 
there is a contract under it providing for a renewal of it. 1 think 
it was the first of July last that the lease expired, and the parties 
have a right to renew the lease on payment of an annual rental, 
and subject to the provisions and conditions hereinabove speci¬ 
fied on the basis of six per centum of the value of said real estate, 
to be ascertained and fixed by disinterested apprai-ors to be ap¬ 
pointed etc. etc. There is no dispute about that, because the ap¬ 
pointment is made by agreement. But the point is this,—that the 
rental is to be fixed here at a certain percentage, six per 
84 cent on the basis of the value of this real estate. The lan¬ 
guage of the contract is as I have read it, six per centum of 
the value of said real estate etc. etc. 

So that the whole purpose of appointing you gentlemen as a com¬ 
mission in this case is to ascertain the value of that property. 

The property has been pointed out to you, T have no doubt, and 
perhaps you have known it before, the Shoomaker property, wher¬ 
ever that is. a restaurant business located at 1381 between Thir¬ 
teenth and Fourteenth on Pennsylvania Avenue. Mr. Davis can 
point it out to you. 

Now the law governing your duties in this respect has been 
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formulated in the following words. I will read this over to you 
carefully, and if any of you do not understand fully the situation 
you can ask any question and I will answer it: 

1. The parcel of land in this case is to he appraised at its fair 
market value as of July 1, 1909, and by such market value is 
meant what the property w T ould sell for in cash or on terms equiva¬ 
lent to cash when offered for sale by one who desires but is not 
obliged to sell to one who desires but is not obliged buy. 

2. Inasmuch as the assessment of the property in question for 
the purposes of taxation was not made by either of the parties to 
this suit and w r as made for purposes entirely different from and 
alien to this appraisement, the Commissioners are instructed that 
they shall take no evidence with respect to the assessed value of 
the parcel in question, or give any consideration thereto. 

3. The commissioners will themselves view the property, 

85 and they will also hear such parties in interest as may de¬ 
mand to be heard touching the value thereof, and may 

take other testimonv not herein excluded as to the value, to which 
testimony they are to give only such weight as in their judgment 
it may be entitled to; and they may, in their discretion, subject to 
review by the court, limit the number of witnesses to be examined 
upon any particular branch of the case. 

4. The defendant will first be given the opportunity to offer 
such evidence as may be desired touching the value of the property 
and improvements, and the plaintiff may then introduce evidence 
in reply, and the defendant may introduce rebutting evidence. The 
defendant shall open and close argument. 

(Paragraph 5 excepted to by Complainant.) 

5. The Commissioners are further instructed that they shall take 
no evidence with respect to any proceedings had either by the 
Board of Assessors of the District of Columbia or the Board of 
Equalization and Review, or any evidence touching any proceed¬ 
ings had relative to the fixing or reduction of the valuation placed 
or to be placed upon said property for the purposes of taxation. 

6. The commissioners shall not take any evidence offered tending 
to prove offers made by intending purchasers or others to buy the 
parcel of ground referred to herein for any sum or sums of money, 
or to exchange the same for any other property or commodity. 
But any bona fide sale made prior to the first day of July, 1909. 

of lots similarly situated to the piece of property involved 

86 in this suit or recent bona fide contracts made prior to the 
first day of July. 1909. with land owners for the sale of 

other lands in the vicinity similarly situated, may be considered 
by the commissioners, looking at all the circumstances of such 
sale or contracts, in the determination of the ultimate question of 
value. 

The Commissioners shall also consider any evidence offered, 
against the defendant tending to prove his declarations as to the 
value of the said property and his offer of it at a fixed price. 

The Commissioners are also instructed that they cannot con¬ 
sider anv admission as to value bv the defendant made in the 

t. ^ 
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form of an offer to sell or otherwise without receiving testimony 
as to the circumstances under which said admission or offer was 
made. 

Now the whole purpose, as I have said before, is for you to as¬ 
certain the value of that property as a basis for this rental value, 
and you are to use your best judgment and exercise that judgment 
after hearing the testimony if testimony is offered to you, and 
after reviewing the property, you are to be the sole judges of fixing 
that value. You are not bound to take the testimony of any of these 
witnesses further than in your judgment you think it is entitled 
to have weight with you, and when you ascertain that value reduce 
that to writing and sign it. After you agree to it sign it and 
return it to the court. 

If there is anything further I should say and my attention is 
called to it, I will sav it. I think that covers everything. 

87 Mr. Saul: I understood you to say that the sale of any 
other property in the neighborhood prior to July 1, 1909, 

is to be considered. 

The Court: Yes, but not a standing offer. 

Mr. Saul: Does that exclude a consideration also of the price at 
which this property sold: I mean in considering the matter of 
sales; suppose you could consider the sale of this property as well 
as other sales? 

Mr. Davis: Not the price the defendant paid for it. 

Mr. Lambert: I submit we can. The defendant purchased this 
property in 1905 or 1903, and the price at which he purchased this 
property at that time I think must determine its market value in 
connection with any other circumstances involved in that case con¬ 
nected with that purchase. 

The Court: Anv sale that has been made in recent times so that 

t' 

it would be of value to you generally in your judgment. 

Mr. Saul: I want to know whether that would be excluded. 

The Court: No. 

Mr. Davis: I think it ought to be excluded. The price the de¬ 
fendant paid for the property ought not to be taken into account. 

The Court: It is not binding. It is simply for them to con¬ 
sider in connection with the other proof and the circumstances of 
the sale. 

Mr. Lambert: The property was purchased in May, 1905, or 
1906, the price being $101,000. The bill states it. 

88 Mr. Davis: Not the bill. 

Mr. Lambert: The answer. 

Mr. Davis: That is too far back. 

The Court: It may be too far back to have weight; but it is 
not too far back for the gentlemen to consider. 

Mr. Lambert: Tt may be proper to show that he only paid that 
price and it is worth more today; and it may be proper for the 
plaintiff to show that notwithstanding the fact that $101,000 was 
paid for it it may be worth less today. 

The Court: It may appear under the circumstances that the 
property sold for too much or too little at that time. 
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Mr. Davis: I think with the caution to these gentlemen that 
they are to give due heed to the provisions of Clause 6, that they 
are to look at all the circumstances of the sale, and with the caution 
to them that they should regard only sales including the sale of 
this property at a. time reasonably near the time of date July 1, 
1909, as to the question of the value of the property at that time, 
there can be no harm in answering Mr. Saul’s question in the 
affirmative; but, of course, when we come to argue this matter to 
these gentlemen it may appear to be a fact that Mr. Munsev paid 
a certain price for this property, the circumstances under which 
he did it, the purpose for which he wanted it, the object he had 
in mind, the inducement he had to give that figure for it, as against 
what another might give for it. All those things these gentlemen 
as intelligent business men mav take into account. Thev have 
experience enough to know that a man may desire to pur- 

89 chase property adjoining his own and may be willing to 
give a greater price for it than for some other piece similar 

to it situated at another place. I am not afraid of these gentlemen 
in that particular. 

The Court: Property is sold one day for more than it is worth, 
or it may be sold for less than it is worth. But they must find out 
today what property is. worth. The circumstances of the sale should 
be considered—if it is put up at a forced sale, if a man is to sell it 
for something which he cannot escape, of course that would not be 
the fair estimate upon the value of the property, and if nobody 
would compete for it it might be sold for more than it is worth on 
the market. But the first definition given there of what the market 
value is, is fair I think. 

******* 

Thursday, January 27, 1910—3:30 o’clock p. m. 

The above entitled cause came on to be heard, pursuant to order, 
before a commission consisting of B. F. Saul, W. A. Hill, and 
Frank A. Harrison, dulv appointed by the court, sitting in Boom 
15, City Hall. 

Present, the commissioners: Henry E. Davis, Esq., solicitor for 
the complainant; Wilton J. Lambert, Esq., solicitor for the de¬ 
fendant; William S. Lemon, assistant clerk of the Supreme Court 
of the District of Columbia. 

Thereupon, Harold E. Doyle, a witness produced on be- 

90 half of the defendant, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct examination. 

Bv Mr. Lambert : 

V 

Q. Mr. Doyle, you have stated your full name; I will ask you 
what business you are engaged in? A. Beal estate business, in 
charge of the sales department of Thomas J. Fisher & Companv’s 
office? * ~ 
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Q. How long have yon been so employed? A. I have been in the 
office seventeen years, and had charge, possibly, eight or ten; I do 
not know how many. 

Q, Were you in charge of the sales department at the office of 
Thomas .J. Fisher & Company, say from October, 1905, up to, say, 
June, 1906? A. I was. 

Q. 1 will ask you if you are familiar, in connection with your 
real estate business, with the values of property in the different sec¬ 
tions of Washington, and especially in reference to values in the 
neighborhood of 14th and E Sts and Pennsylvania Avenue? A. I 
think I am. 

Q. I wish you would first state what, if anything, you know in 
connection with the sale of the property referred to in this pro¬ 
ceeding, known as the east 37 feet, 3 inches, of original lot number 
6, in square 254, improved by premises 1331 and 1333 E Street, 
Northwest, Washington, D. C. ? A. Our office made the sale to Mr. 
Munsey. 

Q. When was that sale made? A. I do not know the ex- 

91 act date; 1906, I think, between 1905 and 1906. 

Q. I will ask you what that property sold for at that time 
to Mr. Munsev? 

Mr. Davis: I object to this as irrelevant and immaterial, for the 
reason that what the present owner may have paid for the property 
is not evidence of its value for any other than himself, for the pur¬ 
poses which he may have had in contemplation and for which he 
may have been thought to be making the purchase, the question 
before the commission being what, on .July 1, 1909, was the value of 
the property if it- be sold by one willing but not obliged to sell to 
one willing but not obliged to buy; and it is further objected to, as 
it does not appear that the witness has knowledge of the actual price 
paid, and the latter objection is made on the ground that the ques¬ 
tion may be calling for hearsay. 

The "Witness: $101,000 was the price. We made the sale, had 
charge of it. 

By Mr. Lambert: 

Q. Was that $101,000 cash? A. All cash to my recollection. 

Q. Mr. Doyle, I wish you would tell us, if you know of any trans¬ 
actions had in property in that vicinity, and the prices obtained for 
the same, prior to July 1, 1909, and subsequent to the purchase by 
Mr. Munsey of the property, in May, 1906. A. I have not posted 
myself exactly enough, would probably be cross-examined, but I 
have the general impression which would guide me sufficiently in 
making my appraisal of the property in question- 

Mr. Davis: I object to the answer of the witness so far as 

92 it has gone as it is not responsive to the question, which is 
confined to liis knowledge of transactions in property in the 

neighborhood between May, 1906, and July 1, 1909. 

The Witness: 1 will give you the extent of my knowledge at 
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the time I give you my knowledge. Corner of 14th and E Street, 
the northeast corner was offered for sale- 


Mr. Davis: I object to this part of the answer, as offers for sale 
are not tests of value, and the witness is not asked to testify to offers 
for sale but to actual transactions within bis knowledge. 


A. (Continuing:) The price was understood to be $32 a foot. I 
have every reason to believe it was. We had it for sale at that figure. 
I was told by the owner that was the figure obtained. 

Mr. Davis: The answer is objected to as not responsive, as hear¬ 
say, and as not purporting to be a statement by the witness of any 
matter within his knowledge. 

A. (Continuing:) The property of the Travers estate, on the 
north side of Pennsylvania Avenue between 12th and 13th, sold at 
$20 a square foot, three different parcels in there. 


Bv Mr. Saul: 

f 

Q. Does that run all the way through to E Street? A. The back 
part sold at a different price. There were two depths in there. 

Q. What depth? A. About 100 feet. 

Q. For $20? A. $20. There is no alley between there, 
93 though. There are three different parcels, a saloon and 
another one story building. I am not allowed to testify to 
offers which I made, so- 


Bv Mr. Lambert: 

i 

Q. Yes. you are. A. I recollect the northeast corner of Pennsyl¬ 
vania Avenue and E Street could have been sold for $40 a foot, be¬ 
cause T made the offer myself and it was declined. 

Q. Is that where Warwick’s saloon is? A. That is where War¬ 
wick’s saloon is. 


Bv Mr. Saul: 

Q. How long ago? A. That w T as probably a vear ago. 

Q. That offer v T as declined? A. Yes sir. 

By Mr. Lambert: 

Q. Do you know at wdiat price they held it at that time vdien vou 
made the offer? 

Mr. Davis: That is objected to as incompetent under the instruc¬ 
tions of the court, and generally. 

By Mr. Lambert : 

Q. M as it offered to you at that time at anv price? 

Mr. Davis: That is objected to also. 

A. It was offered at $45. 

By Mr. Saul: 

Q. Mr. Doyle, you stated in your testimony, did you not, that the 
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AVarwick Hotel sold at $82 when it did sell, and that latter you 
made the offer of $40? A. Yes. 

94 Q. About a year ago? A. Yes. 

Q. How long ago is it since that whole property was sold? 
A. I do not know the exact date; two or three years ago. I have 
had property for sale in the next block, but T do not know of any 
sales. 


By Air. Lambert: 

Q. Can you state whether or not the northeast corner, which you 
speak of, as occupied in the ground part by Warwick's saloon at the 
present time, was sold subsequent or prior to the purchase of the 
Shoomaker property by Air. Alunsey? 

Air. Davis: That is objected to as immaterial. 

A. It was sold after the sale to Air. Munsev, I think, but before 
July last year. 

t t* 

By Air. Lambert: 

t 

Q. I understood you to say that when you made your offer of $40 
per square foot it was offered to you at $45; is that correct? A. Yes. 

Air. Davis: That is objected to, as the witness has not so stated, and 
if he ha-\ then it is incompetent under the instructions of the court, 
and generally. 

n t/ 

By Air. Lambert : 

Q. Is that correct? A. I was led to believe that they would buy 
it. It belonged to a syndicate. 

Air. Davis: The answer is objected to as purely eonjectu- 
95 ral and as not stating a fact within the knowledge of the 

witness. 

Bv Air. Lambert: 

Q. About how many square feet were contained in the property at 
the northeast corner referred to, for which you offered $40? A. 
That is one of the things I have not got. I would have to post my¬ 
self on that. 

Q, Can you tell us what the front was on E Street? A. Thirty- 
two feet, it is on here (referring to plat). 

By Air. Saul: 

Q. How much? A. Thirty-two feet. 

Q. How deep on 14th? A. It runs back two properties, as I 
recollect it, 75 and then 84. 

By Air. Harrison : 

Q. Greater frontage on 14th? A. Yes. 

Bv Air. Saul: 

t/ 

Q. Seventy-five and 84? A. Yes. I am not sure whether it takes 
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the next piece or not. I had a definite offer at that time, knew all 
the details, had plats of it, but I haven’t got it before me now. 

Q. How deep is the 14th Street property? A. It runs back on 
and U L” shape to the alley again. 

Q. How deep, about 100 feet? A. About 106 feet. 

By Mr. Lambert: 

96 Q. What is the width of the alley to which it runs? A.' 

A 30-foot alley. 

Q. Mr. Hoyle, taking property in that section, about what differ¬ 
ence would you estimate the value to be between corner property and 
inside property situated as that property is in that square? 

Mr. Davis: That is objected to, as the witness has not qualified 
himself to answer this question by showing an adequate knowledge 
of transactions in the neighborhood at or about the time about 
which we are inquiring. 

A. Usually the difference between inside and corners is from a 
fourth to a third. There is a greater difference here, I believe, on 
account of the depth of the particular property in question. 

Mr. Davis : Which way does he mean ? 

The Witness : A greater difference between. 

Bv Mr. Davis: 

L 

Q. What does that mean, greater one way or the other? A. It 
would be less difference if it was one way. 

Q. It depends on which way you look at it, exactly? A. The 
inside property in this case is deeper than the corner. 

Bv Mr. Lambert: 

Q. Mr. Doyle; from your knowledge of property in the vicinity 
in question, and your general knowledge, and such information as 
you have been able to acquire in reference to values from sales and 

offers, I will ask you what, in your opinion, the property in- 

97 volved in this proceeding referred to was worth as of July 

1, 1909, per square foot? 

Mr. Davis: That is objected to, first, because the witness has not 
shown himself qualified to answer the question, as hereinbefore 
stated; secondly, because the conditions of the question involve mat¬ 
ter excluded from consideration hv the instructions of the court; 
thirdly, that the question includes, among other things, offers, with¬ 
out further qualification. 

A. I would consider the value between $22.50 and $25.00 a foot. 

By Mr. Lambert: 

Q. T will ask you whether or not, leaving out of consideration any 
thought in relation to anv offers that vou mav know of in that 
vicinity, or have heard of, in reference to property being for pur¬ 
chase or sale, your opinion in reference to the value of this prop- 
erty would be in any way changed? 

7—2247a 
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Mr. Davis: That is objected to as directing the witness’ attention 
to a single consideration which may or may not have affected his 
answer. 

A. I cannot tell you that. I cannot say what guides me in form¬ 
ing my opinion. It may he property in other sections of similar 
class; for instance, property at 14th and F sold for $76 a foot. 

Mr. Davis: That is objected to as irrelevant and immaterial. 

A. (Continuing:) I have been familiar with Avenue properties 
ever since I have been in the business. We had charge of the prop¬ 
erties at 13th and Pennsylvania Avenue belonging to the 

98 Travers estate. When that sold out at auction a piece sold 

recently for $28 a foot. Hundreds of things I could recall if 

I stayed here long enough that would help me back up my opinion. 

Mr. Davis: This is objected to, especially in reference to the state¬ 
ment that property sold recently at $28 a foot, there being no desig¬ 
nation or indication of what property the witness is referring to, no 
statement as to the time when or the conditions under which or the 
person by whom the property was bought, or the person by whom it 
was sold or the conditions under which he or she sold. 

Bv Mr. Lambert : 

i' 

Q. Where was the property located that you speak of that sold 
for $76 a foot? A. Northeast corner of 14th and F. 

Mr. Davis: The question and answer are objected to as irrelevant 
and immaterial. 

A. (Continuing:) I presume that you could probably use recent 
information in guiding an opinion, if you use in that connection 
also your opinion that there is not much change between the former* 
condition and the present. 

Bv Mr. Lambert : 

f. 

Q. What changes have taken place there in reference to property 
since May. 1906? A. Practically none. With the general improve¬ 
ment in the neighborhood I think the ground was sold to Mr. Mun- 
sey cheap. It has been more active on Pennsylvania Avenue since 
than a short time before that. 

By Mr. Saul : 

Q. When was this sale of $28 a foot made? A. That was 

99 recent, I suppose in the last three or or four months. Mr. 

Johnson sold to Georges. We have had an offer, have an 

offer in now of $24 a foot on Pennsylvania Avenue—property is not 
worth anv more todav than it was six months ago—for this same 
Travers property. 

Mr. Davis: I object to this answer in each of its particulars as 
without the scope of the inquiry. 

Bv Mr. Lambert : 

Q. This property runs back, I believe, as shown bv the plat, to a 
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80-foot alley, as well as the other, does it not? A. Yes, to a 30-foot 
alley. 

Q. How many square feet are in this piece of property? A. 
5,923, according to the plat. 

Mr. Lambert (to the Commission) : Have you gentlemen any 
questions? 

By Mr. Harrison : 

Q. I would like to ask if the $24 for the piece between 12th and 
13th is the average price for the whole thing, Mr. Doyle, the Travers 
piece you refer to. A. It has not been made so yet, but it will be; it’ 
is going through. 

Mr. Davis: This answer is objected to as stating an expectation, 
not a matter of fact. , 

A. (Continuing:) The average price, you mean, all the way 
through to E? 

By Mr. Harrison : 

Q. Yes. A. Oh, no, the back ground—I did not quite un- 

100 derstand you. 

Q. It is a. sale in the entirety? A. Yes. There is no 
doubt about the value of the Avenue property. * * * 

By Mr. Lambert : 

Q. Mr. Doyle, I will ask you whether or not this particular piece 
of property takes its value from the standpoint as though of Penn¬ 
sylvania Avenue property or of E street property ? 

Mr. Davis: 1 object to that, as the witness has not indicated that 
the matter assumed by this question has anything to do with the 
value of the property, he being asked to give his own opinion as to 
the value of the property as he knows it to be. A. It is both. The 
Avenue property is worth more, of course. 

By Mr. Lambert: 

Q. I do not think you understood my question. I asked you 
whether this particular piece of property was viewed practically as 
Avenue property or as E street property. A. As Avenue property, 
or both—fronting both. 

Mr. Lambert: You can take the witness, Mr. Davis. 
Cross-examination. 

Bv Mr. Davis : 

Q. Mr. Doyle, what is your age? A. Thirty-five. 

Q. How long have you been with Thomas .J. Fisher and Com¬ 
pany? A. Seventeen years. 

Q. Exactly what are your duties? A. I have charge of 

101 fourteen salesmen. I am called on for appraising, for loans 
for Mr. McGill, the Union Trust Company, almost daily. I 

direct the salesmen in making: sales. I have a settlement clerk. I 
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cannot direct him vcrv much. He knows more about it than 1 did 
I help a little. 1 have charge of all the correspondence, and having 
been in the office for such a long time I am looked to for direction of 
other departments, and on occasions, if anything comes up that needs 
straightening out, 1 handle practically all of the older clients and do 
all of their appraising, which is extensive. 

Q. Exactly what is your present position, head of the salesmen? 
A. I am in charge of the sales department, and secretary of the 
Fisher company. 

Q. How long have you been in charge of the sales department? 
A. I don't know, exactly. 1 went in the office as stenographer and 

typewriter when they had no so-called sales department. Mr. - 

had matters directly under him. I worked on the sales records at 
that time, kept the sales bulletin up. I kept the department up; I 
made the department myself. I was the only man in it when I wore 
short pants, and 1 now have, as I say, 14 salesmen, besides two or 
three boys, on a salary, and a settlement clerk and two or three lady 
stenographers. 

Q,. How long have you been in charge of the sales department 
with the duties you have described? A. I have been in the 

t. 

102 office 17 vears. 1 would not know exactly where I started to 
have charge. I have been in that department always. 

Q. In making sales or purchasers for Thomas J. Fisher & Com¬ 
pany exactly what relation have you to the transactions? A. Salary 
and commission, if that is what you want to know. I do not know 
exactly what you want. Fisher does not buy property. We act as 
agents only. 

Q. And they do not sell property except as agents do they? A. 
No, sir. 

Q. Mr. Doyle, I do not think we can be at odds about what I am 
asking. Thomas J. Fisher & Company are in the real estate busi¬ 
ness, engaged as brokers buying and selling the property of other 
people; is that right? A. Buying and selling for other people, yes 
sir. 

Q, As agents? A. Yes sir. 

Q. And the properties with which you have had to deal, either in 
selling or buying, have been the properties of their customers? A. 
Yes sir. 

Q. What I want to know is exactly what personally you have had 
to do with the buying or selling of any of the property bought or 
sold by or through Thomas J. Fisher & Company as agents for their 
customers. A. There is not one sale in a thousand that goes through 
the office that I am not directly in touch with. A salesman 

103 may—and of course they do—go out and get the proposition, 
but the handling of the clients in the office is always through 

me. There are some particular lines of business there that I handle 
even more directly than that. The purchases for the Union Station, 
31 city blocks, I did entirely by myself. Things of that kind, 
special w T ork, I do absolutely all of it, and all of the transactions I 
am in touch with. 

Q. That expression “in touch with” may have one meaning or 
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another. la not this the fact; when Thomas J. Fisher & Company 
sell a piece ot property for a customer, tiie company's knowledge of 
the price is derived from the customer; is that not so? A. The com¬ 
pany s knowledge of the price is derived from the customer? 

Q. Yes. How do Thomas J. Fisher & Company know what a 
given piece of property in their hands is sold for? Foes not the 
owner tell them? A. I guess it is a sort of a simultaneous trans¬ 
action. The owner makes the deal and we know about it about the 
same time they do. 

Q. Yv here uo you get that knowledge of the figure at which prop¬ 
erty is sold? Foes not the customer, or does not the purchaser, tell 
you? A. Both. 

Q. And, similarly, when property is bought you get that knowl¬ 
edge from the parties to the transaction, do you not? A. Knowl¬ 
edge of the selling price, of course, dates from the time it is sold. 
The parties first familiar with it are the ones who have to 

104 sign this deed and have to pay the money. 

Q.. If I were so fortunate as to own a piece of property 
and have it in the hands of Thomas J. Fisher & Company for sale, 
the company would sell at the price that I would name, would it 
not? A. Sometimes. If you were a trustee with Mr. Stellwagen, 
we would do what you and Mr. Stellwagen authorized us. 

Q. I am talking about myself on the assumption that I am a 
private person owning property in my own individual right, and 
selling through Thomas J. Fislier & Company. Thomas J. Fisher 
& Company know my price from my telling them? A. Yes sir. 

Q. Is there any other way that the company knows the price 
at which property is sold? A. They know it—not certainly, of 
course, it is not absolute testimony—but they know from hearsay. 
They can consider from the sources whether it is to be depended 
upon or not. 

Q. If I own a piece of property in the hands of Thomas J. Fisher 
and Company and come in and tell the company that I have sold 
it at a given figure and to put the transaction through on that 
basis, that is as far as the company would know, is it not? A. We 
would put it through on that figure if you directed us. 

Q. Name, if you please, any piece of property which you per¬ 
sonally conducted the sale of on, or shortly prior to, July 1, 

105 1909, in the neighborhood where the property under inquiry 
is situated. A. I do not know that I can recall any except 

the Munsey transaction, which I was familiar with at the time. 
One of mv salesmen made the deal, Mr. Mitchell. 

Q. Exactly wliat did you have to do with the Munsev t.ransac- 
tion, as you call it? A. I wrote him several letters from the office 
there, and Mr. Mitchell, I believe, went to New York to make the 
final arrangements for the transaction. 

Q. Fo you know anything about it except what Mr. Mitchell 
told you? A. The contracts were at the office. We had Mr. 
Munsey’s written proposition. 

Mr. Davis: I object to any statement about the contents of the 
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contract, and call for their own production as the best evidence of 
their contents. 

By Mr. Davis: 

Q,. I beg to differ from you. You do not appear to know what 
Mr. Mitchell told you and what you may have gathered from the 
literature of the office, you know anything about what was paid for 
this property? A. I know all that is necessary for me to know to 
form my opinion on the value of the property. 

Q. I beg to differ from you. A. That is all I am here to give. 

Q. I beg to differ from you. You do not appear to know what 
is necessary to qualify you to express any opinion. 

Mr. Lambert: I object to counsel's arguing the ques- 

106 tion with the witness and characterizing the witness as being 
incompetent in this way. 

By Mr. Davis: 

Q. I ask you to tell me just what your knowledge is of the trans¬ 
action, and I repeat my question; do you know anything about it 
except what Mr. Mitchell told vou and what vou learned from cor- 
respondents and documents in the office of the Thomas J. Fisher 
'Company? A. I know all about it, know the amount of the com¬ 
mission, knew its details then. Mv memory has not been refreshed. 
I know enough to know that the price was certain and we can pro¬ 
duce the documents, but it is not necessary. It would not be 
necessary for me to form an opinion. 

Q. If you produce the documents opinion would be unneces¬ 
sary, and unless you do produce the documents you cannot tell 
what is in them. I am asking vou whether vou know anything 
outside of those documents and what Mr. Mitchell told you, and 
what appears on the face of these documents, according to your 
recollection, or what appears from the books of your company, ac¬ 
cording to your recollection, as to the price actually paid for this 
property. You can answer that yes or no. A. Both. 

Q. AYhat do you mean by both? A. Yes or no; it does not 
make any difference to me, so far as that is concerned. I know 
$101,000 was the price paid, know what commission was paid. We 
can produce the documents, if necessary, if it is material. 

Q. How do you know that $101,000 was paid? A. That 

107 was the contract price, and I knew the settlement was made 
in accordance with it. 

Q. How do you know it was the contract price? A. From cor¬ 
respondence and the contract at the time. 

Mr. Davis: I object to the answer as stating the contents of writ¬ 
ings which are the best evidence and should speak for themselves, 
and their absence is not accounted for so as to afford a foundation 
for secondary evidence. 

By Mr. Davis: 

Q.. Do you know whether $101,000 was paid for this property in 
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cash? A. I am practically sure it was. It makes no difference to 
me in my opinion, sir. The equivalent of cash was paid. 

Q. Do you know, Mr. Doyle, how the purchase price of this 
property was paid? A. I did not take it away from Mr. Munsey. 
I understand Mr. Lambert here made the settlement. I did not 
post myself, Mr. Davis. I came down here to give an opinion on 
value, and if you want to know anything that has helped me form 
my opinion, all right. This did not, whether he paid cash or 
buttons. I know he paid the equivalent of cash. 

Q. I think, Mr. Doyle, you are astray. You were asked on the 
direct examination by Mr. Lambert if you knew what Mr. Munsey 
paid for this property—that has nothing to do with your idea of 
its value—and you have answered $101,000. I want to know, first, 
whether you know that is a fact, and, next, if you know how it 
was paid? A. If you will tell me what is necessary for me 

108 to know it is a fact, perhaps I can answer your question 
and save a little time. 

Q. Mr. Lambert ought to have told you before he put you on 
the stand, that is not my business. A. Maybe he can now; I do 
not believe he can. 

Q. I do not believe he can, either. Do you know T whether cash 
was paid for this property, or whether it was paid for partly by 
other property given in exchange? A. No other property was 
given in exchange. 

Q. Do you know that? A. I know it, 

Q. How do you kn’ow it? A. It was not part of the contract, 
and we must assume Mr. Munsey carries out his contracts. 

Mr. Davis: That answer is objected to as argumentative and as 
manifestly speaking hearsay and not knowledge of the witness. 

Bv Mr. Davis: 

t ' 

Q. Passing from that, name any sale of property in the neigh¬ 
borhood of this property at or about July 1, 1909, or within a 
reasonable time prior thereto. A. I do not know the exact dates. 
That corner property sold about that time. 

Mr. Davis: I object to the answer as not responsive, and re¬ 
peat the question. 

A. I repeat the answer, if it will do any good. 

Bv Mr. Davis: 

t 

Q. I am content. Do you know when the property at 14th and 
E and Pennsylvania Avenue was sold? A. I don’t know the exact 
date; it is not material. It was sold about the time, suffi- 

109 cientlv definite to form my opinion on the value. 

Q. Did you have anything to do with it yourself, the 

actual sale? A. I did not personally. We had the property for 

sale and would have sold it in a day or two if it had not been 
disposed of. 

Mr. Davis: The latter part of the answer “would have been sold 
in a dav or two.” etc. is objected to as supposititious 
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A. We have a city of about two or three thousand real estate 
brokers. We cannot personally handle everything. 

Bv Mr. Davis: 

Q. Mr. Doyle, it is my place, I think, to remind you that you are 
a witness expected to tell what you personally know, and what 
2,000 other brokers may know is beside your examination. Do you 
know of any other property than that at 14th and E streets and 
Pennsylvania Avenue, in the neighborhood of the property that we 
are inquiring about, that was sold at or about July 1, 1909, or 
within a reasonable time prior thereto? A. I do not recall any. 
Probably I could recall them if I stayed here long enough. A num¬ 
ber of transactions on Pennsylvania Avenue, some down in the 
block between 9th and 10th, might be considered in estimating the 
value. You cannot tell, really, what does influence you. We sold 
one in there about $23 a foot. 

Air Davis: This answer is objected to as not responsive 

110 to the question, and as relating to property without the 
scope of this inquiry. 

Bv Mr. Davis: 

t. 

Q. Take up the corner of 14th and E and Pennsylvania Avenue. 
You saw it was sold for $32 a foot. How do vou know that? A. I 
was told by the party who sold it. 

Mr. Davis: This answer is objected to as hearsay. 

By Air. Davis: 

Q. Take up the Travers property, which you say was sold at 
$20 a foot. Exactly where is that property? A. Between 12th 
and 13th. 

Q. On the north side of Pennsylvania Avenue between 12th and 
13th? A. Yes sir. 

Q. Do you remember when that was sold? A. I do not exactly; 
last year, probably. 

Air. Davis: This answer is objected to as not sufficiently definite. 
Bv Air. Davis: 

ts 

Q. How do you know that it was sold at $20 a foot? A. AVe had 
it for sale, and that was the price they insisted on getting. 

Mr. Davis: This answer is objected to as not responsive. 

By Air. Davis: 

Q. Do you know it was sold at $20 a foot? A. 1 know sufficiently 
to convince myself in forming an opinion. T can get proof, if you 
want it. if it is a material thing. 

111 Q. It is material. AVhat are the dimensions of that prop¬ 
erty. if you know? A. It runs about 100 feet deep. The 

frontage is probably 40 or 45. There are two pieces in there, 
another one 20 feet adjoining. Three of them are sold. 
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Q. Does the property run back to E street? A. Not the property 
I speak of. The property that does run back was sold also, but it 
is not the property I speak of as having sold for $20. 

Q. About how much depth has that? A. About 100 feet. 

Q. And the back part was sold? A. It was sold, yes sir, some 
of it. 

Q. You have no knowledge that the property brought $20 a foot 
except what you picked up in the office and by hearing other people 
say that it was that price; is that right? A. I do not know whether 
I have or not. 

Q. I am sure I do not. A. I have sufficient knowledge to know 
that it did, convincing to myself. A? I say, I can bring plenty of 
testimony. We are agents of some of the owners yet. 

Mr. Davis: This answer is objected to as not responsive and as 
not stating any matter of fact relating to the value of the property 

By Mr. Davis : 

Q. When was the offer of $40 a foot made for the property on 14th 
and E and Pennsylvania Avenue? A. Probably a couple of years 
ago, a year ago; 18 months ago; I could not tell you exactly. 

112 Q. Who made the offer? A. I did not say. 

Q, I ask you. A. I cannot tell you. 

Q. You mean you do not know, or you will not tell? A. I will 
not tell. 

Mr. Davis: I ask the examiner to certify this question to the 
Court for its direction to the witness whether he shall or shall not 
answer, and until the Court shall have spoken on the subject, I defer 
further cross examination as to that particular matter. 

Mr. Saul: So that I might, understand the question, was your 
question as to who the individual was who made the offer, or who 
the broker was who made the offer? 

Mr. Davis: No, who the individual was. 

Mr. Saul: Who the prospective buyer was? 

Mr. Davis: Who the prospective buyer was. The court has in¬ 
structed you that in considering any offers or any sale you should 
go into all the circumstances in order to enlighten yourselves upon 
the question whether the man offering or buying had a particular 
object, and particularly wanted that property more than the average 
man wanted it. That is the point. 

The Witness: That is all right relating to the property in ques¬ 
tion, but not as to guiding an opinion. 

Mr. Davis : I will refer that to Judge Barnard also. 

The Witness : I do not have to tell what guides my opinion. 

Bv Mr. Davis: 

i 

Q. You spoke of property at 14th and F streets as having 

113 sold at $76 a foot. What property is that? A. Northeast 
corner of 14th and F. 

Q. The Westory Building? A. Yes sir. 


8—2247a 
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Q. How do yon know it brought $76 a foot? A. Hearsay, what 
I heard from Mr. Thom, the attorney. He told me. 

Mr. Davis : That is objected to as stating hearsay. 

By Mr. Davis: 

Q. In valuing this property that we have here under considera¬ 
tion, the premises 1331 and 1333 E Street, northwest, this city, the 
ground of which embraces 5,923 square feet, do you know the width 
of it? A. Thirty-seven feet three inches, according to the plat. 

Q. Do you know the depth of it? A. One hundred and fifty- 
nine according to the plat. 

Q. In estimating its value at $22.50 to $25 a square foot, do you 
include the entire property for its depth of 159 feet? A. I do. 

Q. You think the rear is worth as much as the front? A. At¬ 
tached to it. IVe usually estimate it all the way through. 

Q. So that in stating it to be worth $22.50 to $25 a square foot, 
you considered the entire 159 feet, the front part, as well as the rear 
part? A. At that rate, yes sir. If you want to separate them for 
different owners you put different amounts on it, higher on 

114 the front and less on the back. 

Q. Suppose the property were so separated; how much 
difference would you allow between the front and the rear? 

Mr. Lambert: I object to that as being an improper question 
unless it is indicated how it is to be divided, what facilities are to 
be given to the different parts and what frontage to the different- 
parts. 

The Witness: Where do you draw the line? 

By Mr. Davis: 

Q. You draw it. 

Mr. Lambert: I object to that as calling for mere speculation. 
The witness might not be able to draw a line on a lot like this. 

Mr. Davis: He can say so. 

By Mr. Davis: 

Q. Are you willing Mr. Doyle, to draw a line dividing what you 
would call the front part of that lot from what you would call the 
rear part of it and then tell us what you consider to be the difference 
in value, per square foot, between what you call the front part and 
what you call the back part? A. I probably could do it, but it is 
a difficult thing to do off-hand. Probably you take 100 feet deep and 
leave the back as 59 feet, the back is worth more as cutting the 
front off from the alley, a difference of 27% and 15, or something 
of that kind, possibly 30 and a little less than 15. There is no rule 
for it, I believe, in this city. 

Q. You have spoken of some effect, in your mind, on the value 
of this property by reason of transactions in that neighbor- 

115 hood in property between the time Mr. Munsey bought, in 
May, 1906, and the date that we are concerned with, July 
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1, 1909. What were those transactions? A. Of what? I did not 
quite follow it. 

(The reporter repeated the question as follows:) 

“Q. You have spoken of some effect, in your mind, on the value 
of this property by reason of transactions in that neighborhood in 
property between the time Mr. Munsey bought, in May, 1906, and 
the date that we are concerned with, July 1, 1909. What were 
those transactions ?” 

A. I said I might recall them if I stayed here long enough. 

Q. I ask you if you can recall any. A. There is one transaction 
on the south side of the street, to the District office, I used in ap¬ 
praising the Avenue frontage of the five squares recently con¬ 
demned. 1 divided the square up into north half and south half, 
and the inside property worth $15 a foot and the corners $20 or 
$22. That was a transaction in that period, or possibly before. 

Q. I)o you not know it was long before? A. It was long before; I 
do not know how long before; maybe it was two or three years, four 
years. We made the transaction, anyhow, for the Capital Traction 
Company, $550,000. 

Q. That was a case in which an entire square was sold, or half 
a square? A. An entire square. 

Q. Did you have anything to do with the sale? A. Not person- 
allv, no sir. 

Q. What you stated about the prices is hearsay, is it not? 
116 A. It went through the office, a matter of record, and I 
looked it up before I appeared as a witness in the condemna¬ 
tion of the five squares. I studied the case very thoroughly. 

Q. The fact is, you have no personal knowledge of the price paid- 
for the property on which the Municipal Building stands? A. It 
was a matter I testified to in that particular case. It is a matter of 
record. It is a fact. 

Q. Mr. Doyle, answer my question. A. I do not know just where 
the line of personal knowledge comes in, Mr. Davis. It has been 
repeated so many times I really do not understand you. I would 
answer you more easily if I did. 

Q. Do you know, by reason of having yourself conducted the 

transaction- A. I said I did not conduct it. I started off with 

that. 

Mr. Davis: Very well, then. I object to all the witness’s testi¬ 
mony on this particular matter as hearsay and incompetent. I further 
object to it as irrelevant, as involving property not within the scope 
of the inquiry. 

By Mr. Davis : 

Q. Do you know of any transaction in property on the north side 
of E street between 13th and 14th, between May, 1908, and July 1, 
1909? I mean, do you know of your own knowledge and not 
from what somebody may have told you or from what you may 
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have read in the newspapers? A. None that I have not re- 
117 ferred to. 1 do not know whether that corner was within 
that period or not. 

Mr. Davis: That is all. 


Redirect examination. 

By Mr. Lambert : 

Q. Mr. Doyle, did I understand you to say that you yourself 
made the offer of $40 per square foot for the corner property re¬ 
ferred to here? 

Mr. Davis: That is objected to as not redirect. 

The Witness: I made it to the broker for the owners. 


By Mr. Lambert: 

Q. When you say that you do not care to give the name of the 
party, you mean the name of the party for whom you acted; is 
that it? A. Yes. It is an out-of-town party. 

Q. Have you any particular reason for not giving the name of 
that party? A. I do not think they would care to have their name 
brought into it. It was a personal matter, a private matter, pro¬ 
fessional matter, if you want to say so. I kept it secret because they 
requested it. 

Q. Y'ou stated to Mr. Davis, I believe, on cross examination, that 
you conducted the appraisement and purchase of the 31 blocks that 
were obtained for the Union Station? A. Y r es, Fisher & Company 
were agents, and I personally had charge of the purchase for them 
for the station. They were 31 city blocks and properties in Ecking- 
ton, and acreage property beyond, and then out near Montello we 
bought nearly the whole subdivision. 


118 Mr. Davis: This question and the answer are objected to 
as irrelevant and immaterial, as being indefinite in time and 
as relating to property without the scope of this inquiry. 

A. (Continuing:) It did not guide me in forming my opinion 
for this case. It is simply brought out to show that sometimes I 
made sales personally. 


By Mr. Lambert: 

Q. You have testified in condemnation proceedings before, have 
you not? 

Mr. Davis: That is objected to as irrelevant and immaterial. 

A. Once or twice a week, usually. 


By Mr. Lambert: 

Q_. Do you ever appear as a witness for the government, or the 
District? 

Mr. Davis: I make the same objection. 

A. In the change of grade proceedings quite often; condemnation 
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of alleys and streets. I was a government. witness in the condemna- 

*j c 

tion of five squares. 

By Mr. Lambert: 

Q. You were a government witness there? A. Yes, one of four. 

Q. Can you tell us w T hat the property at the southwest corner of 
Pennsylvania Avenue and 14th street was appraised at and sold for? 
A. $30 a foot. 

Mr. Davis: I object to this as irrelevant and immaterial. 

Mr. Lambert: That is all. 

Recross-examination. 

119 By Mr. Davis: 

Q. Plow do you know it was $30 a foot? A. It was condemned. 

Q. Is the condemnation a matter of record? A. Yes sir. 

Mr. Davis: I object to the answer as the record is the best evi¬ 
dence and must speak for itself. That is all. 

By Mr. LLarrisox : 

Q. I would like to ask Mr. Doyle if he did not appraise and place 
values on the property acquired for the Union Station, the terminal 
squares; did you appraise and put values on it? A. Yes, sir, ap¬ 
praised every bit of it, from time to time. It was not bought all at 
once; it was bought piecemeal, and I appraised it and my opinions 
were taken in purchasing. 

Thereupon James F. Oyster, a witness produced on behalf of 
the defendant, having been first duly sworn, was examined and 
testified as follows: 

Direct examination. 

By Mr. Lambert: 

Q. Mr. Oyster, what is your business? A. I am in the butter 
business, merchant. 

Q. Where are you located? A. 9th and Pennsylvania Avenue. 

Q. I will ask you Mr. Oyster, if you are familiar with the values 
in connection with Pennsylvania Avenue property and the property 
in the neighborhood of 14th and Pennsylvania Avenue and 

120 E street? A. I have familiarized myself with the conditions 
there. 

Mr. Davis: I object to this answer as not responsive to the ques¬ 
tion, and as not qualifying the witness to be examined as an expert 
or one with knowledge of values. 

By Mr. Lambert: 

Q. I wish you would tell us Mr. Oyster, just what investigations 
you have made with reference to values in that locality. 
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Air. Davis: That is objected to, as'anything the witness may have 
done which, in his opinion, familiarized him with values, does not 
render him competent to testify as to values. 

A. Last summer I was appointed or selected by Air. Lambert, to 
represent Air. Alunsey, with Air. Harrison to represent the other 
side, to agree, if possible, upon values of this property in question 
on E street. After talking with Air. Harrison we outlined about 
how we should proceed. 1 took upon myself to get the necessary 
information to familiarize myself with the conditions surrounding 
this property and the value of the land. I first inspected the prop¬ 
erty. I had the plat of the lot as to the width and the depth, and 
then I took upon myself to inquire of the neighborhood what prop¬ 
erty had been sold for, what this property in question had been sold 
for, what other property had been offered for sale, and what prices 
had been offered for property in the neighborhood. I consulted 
some reliable people who had served on a number of jury commis¬ 
sions that I had served upon myself, whose opinions I re- 
121 garded as being conservative. I consulted different real 
estate people who had property for sale. I consulted with 
an executor or two who had property in that neighborhood under 
their control, as to what they wanted for it. I based my judgment 
on the experience that I had on quite a number of jury commis¬ 
sions and having been appraiser for quite a number of pieces of 
property, and also recommended loans for considerable property. I 
do not know that I can say any more. 

Q. AVhat if any information did you form as to the value of this 
particular piece of property from your experience and investigation? 

Air. Davis: That is objected to, as the witness has not qualified 
himself to answer the question. 


A. I concluded that this was an especially desirable piece of prop¬ 
erty, located on a broad street, two streets, in fact, E street and 
Pennsylvania — directly opposite the Alunicipal Building. I consid¬ 
ered the business section and the values of improvements and sales 
that had been made in and around that immediate neighborhood. 
I also watched the number of people that were travelling pro and 
con as to business values of that property, what it might be in my 
judgment, and what it was worth, having this width to this prop¬ 
erty and a good depth, to lie used for commercial purposes. To my 
mind I came to the conclusion that I did not know a section of the 
town for business purposes that would be more profitable than in 
that particular neighborhood. 


By Air. Lambert: 

Q. AVhat is* any opinion did you form in reference to the value 
per square foot of this property? 

Air. Davis: That is objected to, as the witness has 
122 & 123 not shown himself qualified to answer the question. 

A. I considered the width of the lot, the depth of the lot, width 
of the street, width of the alley, and I thought a very conservative 
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price for that ground was $20 a foot, and a reasonable allowance— 
an old building, is true—about $5,000 for the building. I thought 
my estimate of $125,000 was very conservative, and it was about the 
lowest minimum of values that I had heard placed upon it by those 
who were conservative. Most of mv information was that of a 
higher price. 

Bv Mr. Lambert: 

Q. Can you give us the names of some of the people you talked 
with in reference to it? 

Mr. Davis: That is objected to for the reasons already stated, and 
as calling for hearsav. 

O v 

By Mr. Lambert: 

Q. T am not asking you for what they said; 1 am asking you to 
give us the names of some of the people you talked with in reference 
to considering the question of values. 

Mr. Davis: The objection is repeated, and it is further objected 
that the persons, if any, to be named by the witness, are themselves 
the best witnesses of the matter sought to be brought out by this 
witness. 

A. I had been told, or asked, if I did not want to buy a piece of 
property in that block, by the firm of Simpson & Sullivan; Mr. 
Simpson is a brother-in-law of mine. I had some little money and 
he thought I would want to invest and I asked him the values. He 
said he thought the Roche property or Magee property—I 
124 don’t know which it is known as—could be bought, possibly, 
for something less than $100,000. I told him that was more 
money than I could afford to put in a piece of property, that I had 
just bought an avenue piece of property that cost me $65,000, and 
I a "Ted him if that was the best offer lie could make, and he said 
they had a standing offer of $80,000, that he did not believe they 
would sell for less than $100,000, but he would be very glad to have 
an offer from me. He thought perhaps it might be a temptation if 
I would offer $90,000. 

Mr. Davis: The objection is repeated, and further objection is 
that the answer is hearsav. 

A. (Continuing:) You asked the question as to who I had in¬ 
quired of. 

Mr. Davis: And it is not responsive to the question. 

Mr. Lambert: Yes, I said the names of the different parties. 

A. (Continuing:) Mr. AY. T. Galliher was a man I served on 
manv commissions with, and he. to mv mind, was a man of good 
judgment, conservative, and he agreed with me that my idea of the 
value was a fair one. I talked with Mr. Henry Flather, of Riggs 
Bank, who has the Cammack’s property, and who has the property 
at the northeast corner of 13th and E streets. He told me they were 
holding that at $35.00 a foot. 
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Mr. Davis: The objection is repeated. 

A. (Continuing:) I consulted with Mr. Heiskell, who I had 
understood had this Magee property for sale. He thought $25.00 
a foot was little enough for it, if I recollect it right. T consulted with 
Mr. Joseph Curran- 

125 Mr. Davis: Objection is repeated. 

A. (Continuing:) Mr. Curran is of the firm of Guy, Curran & 
Company, a man buying considerable real estate. He bought some 
property recently on 11th street and 14tli street, whom I considered 
a very close buyer and a responsible man, and he agreed with twenty- 
two dollars and a half a foot. 

Mr. Davis: The objection is repeated. 

A. (Continuing:) I consulted with Mr. Joseph I. Weller, also in 
the real estate business and his ideas were even higher than that. 

n 

Mr. Davis: The same objection is repeated. 

A. (Continuing:') After conferring with Mr. Harrison, my co¬ 
partner, in trying to make a price, his ideas were very much less 
than mine. We could not agree. It was returned to our lawyers, 
and the lawyers cancelled our engagement, I suppose, and we pulled 
out of business. I watched the sales with a great deal of interest, 
especially in the real estate sections. T watched the condemnation 
proceedings south of the Avenue with a great deal of interest. I 
wanted to see how the values there compared with my own idea in 
the premises, and I am very glad to say that my judgment was con 

firmed bv the action of that commission as to what values were on the 

* 

Avenue. 

Mr. Davis: The objection is repeated, and further objection is 
made that whatever may have been the action of the commission re¬ 
ferred to, it will speak for itself. 

A. (Continuing:) 14th and the Avenue, south side, on the cor¬ 
ner—I have not my memorandum of that—$40.00 a foot on 

126 the corner, and up in the center of the block about $20.00 a 
foot, and my judgment was right in the line of what the com¬ 
missioner has allowed, and I was quite complimented to myself to 
think that my judgment was not astray in values. 

Bv Mr. Lambert: 

Q. How long have you been doing business on Pennsylvania Ave¬ 
nue, Mr. Ovster? A. T have been there about thirtv-two years, on 
that corner. 

Q. Your location has been how close to this particular property? 
A. It is four squares. 

Q. Do you know anything concerning the sale of, or any offers 
for. the property at the northeast corner of Pennsylvania avenue 
and 14th street? 

Mr. Davis: I object to this question so far as it refers to offers. 

A. Nothing more than I was invited to join the company to buy 
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that piece of property, and was in touch as to what they could buy it 
for. I did not go into the organization, but my friend, C. E. Wood, 
who was one of the largest shareholders, kept me advised as to values. 
I met him one day, he w T as on his way to a meeting, he said they had 
an offer from Fisher and Company—I think he said Fisher and Com¬ 
pany—of $40.00 a foot, and he believed they would turn it down. 

Mr. Davis: The answer is objected to on the grounds already 
stated, and on the further ground that it is hearsav. 

A. (Continuing:) I also talked with Mr. Killian, who has 

127 bought some property in there. I talked with Mr. Gersten- 
berg as to the business of the square. I talked with Mr. 

Marks, of the Post, as to what value thev were holding that at. I 
am only speaking of this to explain how it was that I got this infor¬ 
mation, and why I formed my opinion as to values there from the in¬ 
formation I gathered, I being employed to do this work. 

Mr. Lambert: Take the witness. 

Mr. Davis: I repeat my objections to the testimony of this witness, 
to each and every question propounded to him and the answer made 
thereto, and I move that the entire testimonv of the witness be 

m * t/ 

stricken from the record and disregarded, as incompetent, irrelevant 
and immaterial, and I have no cross-examination. 

By Mr. Harrison: 

Q. I would like to ask Mr. Oyster when he paid $65,000 for the 
corner of 9th and the Avenue, if you can state about, Mr. Oyster? 
A. I think it was about two years ago, or a little longer than that; 
three years, maybe. Time flies fast. 

By Mr. Lambert : 

Q. That is, the southwest corner? A. Yes, sir. 

Mr. Lambert : That is all. 

(The witness was excused.) 

Thereupon Louis P. Shoemaker, a witness produced on behalf of 
the defendant, having been first duly sworn, was examined and tes¬ 
tified as follows: 

128 Direct examination. 

By Mr. Lambert : 

Q. Mr. Shoemaker, you are a resident of Washington and have 
been in real estate business a few years; have you not? A. More 
than twenty years. 

Q. You are familiar with the values of property in the different 
sections of Washington? A. I think so. 

Q. Particularly with reference to the property in the neighborhood 
of 14th and Pennsylvania avenue and E streets? A. My general 
knowledge of real estate reaches that section, I think. 

Q. Where is your office located? A. For many years on F be¬ 
tween 9th and 10th; at the present time 612 14th street. 

9—2247a 
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Q. How long have you been at 612 14th? A. Two or three years. 

Q. How near is that to this particular property? A. A very short 
distance, just up on the hill, a square and a half. 

Q. I will ask you what your idea is, from your experience in the 
real estate business and values in this section, of the value of this 
particular piece of property we are treating of in this suit? 

Mr. Daws: That is objected to, as the witness has not shown him¬ 
self qualified to answer the question. 

A. I have had some experience in sales. 

Mr. Saul: What is the question? 

129 Mr. Davis: He was asked, from his experience, what was 
his opinion of the value of this property. 

A. Not less than $22.50 a square foot. 

Bv Mr. Lambert : 

t 

Q. I will ask you what, if any, knowledge you have with refer¬ 
ence to sales and values of property in that section, offers, and what 
property has been held for? 

Mr. Davis: I object to the question unless it be confined to sales. 
By Mr. Lambert : 

Q. Any sales and bona fide offers, if you know of any. A. Well. 
I have only actually sold one piece of property in the vicinity of 
this piece, and that is on E street, nearly opposite, known as a por¬ 
tion of the Chase purchase, which was effected by me, and the 
money actually paid through my office; about twenty or twenty-one 
dollars a foot. 

Q. On the south side of the street? 

A. \ r es. But in the course of my experience I have represented 
people who have owned a good deal of property down through that 
section. I represented Michael Gatti, who sold the property south 
of the Post office site there to the extent of about sixtv-odd thousand 

t 

dollars. Of course, I had to give consideration to values there and 
look after the matter before the condemnation proceedings for him 
I represented the Harvey estate 14th and C, and also a number of 
smaller owners, I think some three or four or more, in these five 
squares that the Government recently acquired. But I have 

130 only been instrumental, as stated, in selling one piece of 
property in this immediate vicinity. 

Q. What, if any, valuation do you put on the improvements on 
this property? 

Mr. Davis: That is objected to. as the witness has not shown him¬ 
self qualified to answer the question. 

A. I should not regard them at all. 

By Mr. Lambert : 

Q, What knowledge, if any, have you as to the values or sales of 
the corner property? 

Mr. Davis: I object to the question as unintelligible. 
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A. I can only tell yon what I have heard. I talked to a man 
only the other evening and he asked me to effect a sale of that prop¬ 
erty. 

Mr. Davis: I object to that. 

A. (Continuing:) It only helps me to form my knowledge of the 
values down through there, or sustain the knowledge I already have 
He said that he was a very large owner in that property, in fact, could 
control it, and if I could get him a purchaser he would see it would 
be delivered. He told me what they paid for it, $34., I think it was, 
a foot.—$32.50 I think it was. Pie told me he would like for me to 
effect a sale of the property for him if I could. If they got a sub¬ 
stantial advance they would sell it. 

Mr. Davis: That is objected to as hearsay. 

By Mr. Saul: 

Q. Is this the Warwick property you are referring to? A. Yes. 
By Mr. Lambert : 

131 Q. Do you know of any offers that have been made for the 
property adjoining the Shoomaker property or the Roche 

property? 

Mr. Saul: Excuse me, Mr. Lambert, but in the instructions from 
the Court my recollection is that offers were excluded, were they not? 
Mr. Lambert: No. 

Mr. Davis: Take his answer subject to my objection, to save time. 

jk »k *k 5k ik 

'1' T "v* 'T* 

The reporter repeated the question, as follows: 

“Q. Do you know of any offers that have been made for the 
property adjoining the Shoomaker property, or the Roche property? 

Mr. Davis: r lhe question is objected to as calling for matter not 
within the scope of the Court’s instructions, as distinctly excluded 
by such instructions, and as incompetent, irrelevant and immaterial, 
without regard to those instructions. 

A. I was employed as agent sometime ago to make an offer of 
$75,000 for the Roche property, which was declined. I was subse¬ 
quently authorized to make an offer of $80,000, and that was de¬ 
clined. That is all I had to do with it. 

Mr. Davis: The objection is repeated, and I move that the answer 
be stricken out and disregarded. 

Mr. Lambert: I ask that the matter in reference to this question 
be certified to the Court, and give notice to Mr. Davis that I will 
meet him before Mr. Justice Barnard with the record at ten o’clock 
tomorrow morning to have the question passed upon as to whether 
or not offers can be considered. 

132 Mr. Davis: Mr. Davis declines to accept the notice, as too 
brief, that he has other conflicting engagements which cannot 

be accommodated to the time to enable him to accommodate Mr. 
Lambert. 
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Cross-examination. 

By Mr. Davis: 

Q. Mr. Shoomaker, when was the transaction that you call the 
Chase transaction? A. The property in the Chase purchase, last 
summer : I do not remember just the month June or July, possibly 
August. 

Mr. Davis: I object to consideration of any testimony in rela¬ 
tion to this matter unless it be shown that it was on or prior to Julv 
1, 1909. 

Mr. Lambert: 1 agree with that, and agree that the Commission 
shall not consider it unless it was prior to July 1, 1909. 

By Mr. Davis: Is it not a fact, Mr. Shoomaker,-* A. I can 

get that date, of course, from my books. 

Q. Is it not a fact, Mr. Shoomaker, that this Chase purchase, as 
vou call it. was made bv Mr. Chase because his theater now on Penn- 

L' / 

sylvania avenue near the corner of loth street is in the territory re¬ 
cently condemned for public purposes, involving the necessity of 
his earlv removal therefrom and his re-establishment elsewhere? 
A. I so understood. I do not know Mr. Chase, never have seen 
him. I sold the property for my client through Mr. McLaughlin. 

Mr. Davis : That is all. 

(Thereupon, at 5:15 o’clock p. m., the further taking of 
133 these depositions was adjourned until tomorrow, Fridays 
January 28, at 3 :00 o’clock p. m.) 

Second Day. 

Friday, January 28, 1910. 

The Commissioners met pursuant to adjournment, at 3:00 o’clock 
p. m. 

Present: The commissioners; Henry E. Davis, Esq., Solicitor for 
the complainant; Wilton J. Lambert, Esq., Solicitor for the de¬ 
fendant; Williams S. Lemon, Assistant Clerk of the Supreme Court 
of the District of Columbia. 


And thereupon John L. Weaver, a witness produced on behalf of 
the defendant, having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct examination. 

By Air. Lambert : 

Q. Mr. Weaver, what is your business? A. Real estate broker. 

Q. How long have you been engaged in the real estate business in. 
the District of Columbia? A. I think I began as a clerk with Air. 
Davidson, over there, in 1886, and I have been at it ever since. 

Q. Are you connected with any firm here? A. I am a >enior 
member of Weaver Brothers. 
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Q. Where is your office locate.!? A. 1416 F. 

Q. How near is your office located to this property known 

134 as the Shoomaker property, under consideration here? A. 

About two blocks. 

Q. I will ask you if you are familiar with the values of prop¬ 
erty in the vicinity of 14th and Pennsylvania avenue and E street? 
A. I am. 

Q. Have you had occasion to testify in any condemnation suits or 
appraisement suits with reference to property in that vicinity? A. I 
have. 

Mr. Davis: That is objected to as immaterial. 

By Mr. Lambert: 

Q. Where have you so testified? 

Mr. Davis: The objection is repeated. 

A. I testified before the Commissioners named to value the five 
blocks lying south of Pennsylvania avenue between 14th and 15th 
streets. 

By Mr. Lambert: 

Q. I will ask you Mr. Weaver, from your knowledge of values in 
the locality in question and your experience in the real estate busi¬ 
ness in Washington what is your idea as to the value per square foot 
of the property involved in this cause, known as the Shoomaker 
property, comprising a little over thirty-seven feet front by a depth 
of one hundred and fifty-nine feet, or thereabouts? 

Mr. Davis: That is objected to, as the witness has not qualified yet 
to answer the question, and, further, because the question is not put 
to the witness in the terms contemplated by the Court's instructions 
respecting the standard of value to be considered in the case. 

A. I value the Shoomaker property at $20.00 a foot. 

135 By Mr. Lambert: 

Q. What would you say as to that valuation being a fair market 
value for that property as of July 1, 1909? A. I would say that 
that would have been a fair market price for that property at that 
date. 

Q,. Mr. Weaver, have you any knowledge concerning sales of 
property in the vicinity referred to, say, from 1906 to July, 1909? 
A. I have. 

Q. Tell us what knowledge you have in that connection? A 
(Referring to paper.) Our firm sold, in the early part of 1909, the 
property 1318 E street, that fronts on Pennsylvania avenue, prac¬ 
tically, and is amongst the sales to the Chase people. We sold that- 
for $32,500. There had been expended on this property just prior 
to the sale $9,000; practically putting a new building on it. This 
amount deducted from the sale price leaves for the land $23 500 
or $20.00 per square foot. 

The corner of 14th and Pennsylvania avenue, known as War- 
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wick’s, sold for $32.50 per square foot during the period covered 
by the question. 

By Mr. Saul: 

Q. What was the size of that lot on E street? A. That lot con¬ 
tained a little less than twelve hundred feet, a very narrow front, 
sixteen feet, I think, Mr. Saul. I would point out to you that 
$20.00 a foot for so small a parcel is a very fancy price. I mean 
to say that an area sufficiently large to use for a good store would 
be worth more money. 

136 The property known as the Affleck drug store, on the 

north side of Pennsvlvania avenue east of 15th street- 

V 

Mr. Davis: I object to any testimony about this property as not 
being sufficiently near to make its value material or relevant. 

A. (Continuing:) East of 15th street, about one square and a 
half from the Slioomaker property, was sold during this period at 
about $32.50 per foot. The award of the jury of condemnation 
for the five blocks south of Pennsvlvania — allowed for- 

Mr. Davis: I object to this, as the award is the best evidence 
and must speak for itself. 

A. (Continuing:) Allowed for the Cornwell property $20.00 per 
square foot, and for other properties adjacent from $16.00 to $20.00 
per foot. The award of this commission had great weight with 
me in arriving at the value of the Slioomaker property. 

Bv Mr. Lambert: 

Q. Mr. Weaver, can you tell us about the time that the property 
on E street, 1318 E street, was sold at $20.00 a foot? A. I am un¬ 
able to give you the exact date, but in the spring of 1909, I should 
say in May, or June. 

Q. Can you give any idea of the date of the sale of the corner 
of 14th and E Streets, Warwick’s? A. My recollection is hazy 
on this point. I should say it is two years ago. 

Mr. Davis: In addition to the objection heretofore made to the 
testimony of the witness respecting the award in the case of the 
condemnation of the five blocks, so called, I make the fur- 

137 ther objection that the conditions of that condemnation, 
being of land taken in invitum, were not the same as those 

which, under the instructions of the Court, are to govern the Com¬ 
mission in this case, the conditions in the case of the condemnation 
mentioned being more favorable to the owner, and therefore con¬ 
ducing to a higher valuation than in the case under inquiry. 

Cross-examination. 

By Mr. Davis: 

Q. Mr. Weaver, the Warwick property at 14th and Pennsylvania 
avenue was sold, you say, at $32.00 a square foot. How do you 
know that? A. It was currently reported. I am unable to say 
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just where I got the information, at this time. It was common 
street knowledge. 

Mr. Davis: The testimony of the witness as to this value is ob¬ 
jected to as hearsay. 

By Mr. Davis: 

Q. Do you know the persons who purchased that property and 
the objects for which they purchased it? A. I know many of 
them, yes, and the reported object. 

Q. The purchasers whom you do know to have been interested 
in that were who? A. I understood the syndicate was organized 
bv Mr. Moore. I want to sav that mv recollection on this is some- 

t tJ t 

what hazy, Mr. Davis. 

Q. David Moore? A. David Moore; Mr. Warwick; Mr. Heurich, 
I think, was interested in it. T am unable to name any 

138 others at this time. 

Q. If you only know by report the object of that purchase, 
I will not ask you to state it. It is a fact, is it not, that you do 
know the object only by report? A. I have an indistinct recollec¬ 
tion of being invited to join a hotel syndicate to put a hotel on that 
property, but, as I say, it is sometime in the past and I am hazy 
on it. 

Q. You did not join such a syndicate and had nothing to do with 
the sale of the property? A. No, nothing. I did not join the 
syndicate. 

Q. With reference to the Affleck property: do you know who 
bought that? A. I do not. 

Q. How do you know it was sold at $32.50 a foot? A. The cur¬ 
rent report and probablv the records: I am not clear as to where I 
got that information. 

Mr. Davis: The testimony of the witness as to this piece of 
property is objected to as hearsay. 

Bv Mr. Davis: 

«> 

Q. The Chase transaction you had personally to do with? A. I 
made that deal. 

0. How many places were included in that Chase purchase? 
A. I am unable to sav. 

Q. Three or four or five? A. In excess of three or four or five. 
I think probably half a dozen or more. 

Q. And the obiect of Chase in making that purchase was 

139 to obtain a site for his theater in anticipation of having to 
move from where he now is in the five blocks condemned? 

Mr. Lambert: I object unless the witness can state of his per¬ 
sonal knowledge. 

A. I am unable to state of my personal knowledge, but that was 
the report, that Mr. Chase was acquiring a site for a new theater. 
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By Mr. Davis : 

Q. Do you remember, independently of the contents of the record, 
for which I do not ask von, the date when the award of the Com- 
mission which condemned the five blocks was made? A. What the 
date was? Late in August, I think. 

Q. 1908? A. 1909, August or September. 

Mr. Davis : That is all. 

Redirect examination. 

By Mr. Lambert: 

Q. When was it that- Commission sat for the purpose of making 
these valuations? 

Mr. Davis: I object, as the record of the Commission is the best 
evidence on that point. 

A. The Commission sat through six or eight months, prior to 
September 1, 1909, as I recall it. 

Mr. Lambert : That is all. 

Bv Mr. Harrison: 

t. 

Q. Mr. Weaver, do you put any valuation on the improvements 
on the Shoemaker property? A. I do not attach value to 
140 the improvement on the Shoomaker property. I would like 
to say that in these valuations I placed on these rather ex¬ 
pensive properties I do not value improvements where they are 
three or four stories and under, and are old houses. 

Bv Mr. Lambert: 

Q. What is your reason for not valuing improvements under 
those circumstances? A. When a property of the value of $20.00 
per foot is put to earning, the improvement must be one com¬ 
mensurate with that value; in other words, it must be a large, tall 
building. In erecting such a building no use whatever can be made 
of these old improvements. In practically every instance they are 
an expense to remove. 

By Mr. Davis: 

Q,. The inquiry from the Commission and the subsequent in¬ 
quiry of counsel for the defendant and your answers lead me to 
ask you whether, in putting the value of $20.00 a square foot on 
the property under inquiry, you did not contemplate its improve¬ 
ment by a structure commensurate with the cost at $20.00 a foot 
and the subsequent contemplated earning capacity of such struc¬ 
ture? 

Mr. Lambert: That is objected to as irrelevant and immaterial 
to the issues involved here and the purposes of this inquiry. 

A. The earning capacity of a given piece of property when com¬ 
bined with capital in the shape of an improvement, is always con¬ 
sidered by me in arriving at the value of ground. 
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By Mr. Davis: 

Q. Do you wish to be understood, Mr. Weaver, as testi- 

141 tying that, taking that property as it now stands with the 
building that is now on it as an investment for five years, 

from July 1, 1909, you would regard $20.00 a square foot for the 
ground as a fair market price for the property? 

Mr. Lambert: I make the same objection. 

A. Do you mean, Mr. Davis, did I arrive at my valuation by 
capitalizing the rent that the present improvement would bring? 

By Mr. Davis: 

Q. Not exactly. What I mean is this: Under the conditions of 
that property at present, if the present lease thereof he renewed, 
it will continue in its present condition for five years from July 1, 
1909; assuming it so to continue, do you wish to be understood as 
saying that the property is worth $20.00 a foot? 

Mr. Lambert: I make the same objection, and the further ob¬ 
jection that under the instructions from the Court in this case this 
property is to be treated irrespective of that condition, simply as to 
its fair market value as any other piece of property. 

A. My answer to Mr. Davis’ question would be this: That had I 
been instructed to consider the property subject to a five years’ lease, 
I would value it at $20.00 per foot, less the interest for that period, 
with the rents that may be paid for it subtracted. I do not know 
whether I make myself clear, sir. Do you follow me through that? 

By Mr. Davis: 

Q. The reason of my question, Mr. Weaver, lies in what you said 
in reply to the question from the Commission and Mr. Lambert’s 
subsequent inquiry. The instructions to this commission directed 
it to ascertain the value of this property on the assumption 

142 that it is held by an owner willing but not obliged to sell, 
and is wanted by a purchaser willing but not obliged to buy. 

That, of course leaves out of account any conjecture as to alteration 
or change in the character of improvements, or any of those con¬ 
tingencies. A. Or any existing encumbrance in the shape of a 
lease ? 

Q. Or any existing lease. A. Then I should value it at $20.00 
a foot, straight. 

Bv Mr. Lambert: 

1/ 

Q. Per square foot? A. Per square foot. 

Mr. Davis: That is all. 
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Thereupon, IT. Bradley Davidson, a witness produced on behalf 
of the defendant, having been first duly sworn, was examined and 
testified as follows: 

Direct examination. 

By Mr. Lambert : 

Q. What is your business, Mr. Davidson? A. I have been in 
the real estate business and a member of the bar for twenty-eight 
years. 

Q. Where is your place of business, or office? A. 1413 G. 

Q. ITow near"are you located to the property involved in this in¬ 
vestigation? A. About two and one-half squares. 

Q. Are you familiar with the values of property in the 

143 vicinity of 14th and Pennsylvania avenue and E street in 
Washington? A. Only from studying it, not from actual 

sales I have made; but from study which I, of course, would give 
as a real estate broker. 

Q. I will ask you, from your study in that connection and your 
knowledge of values as a real estate broker for the time you have 
mentioned, what von would consider the fair market value of the 
property known as the Shoomaker property, consisting of a lot 
thirty-seven and a fraction feet front by one hundred and seventy- 
nine feet deep to a thirty foot alley, as of, say, July 1, 1909? 

Mr. Davis: That is objected to, as the witness has not shown him¬ 
self qualified to answer the question. 

A. I think $20.00 a foot is about my idea of its value. 

Bv Mr. Lambert : 

9/ 

Q. What knowledge, Mr. Davidson, have you of sales in the 
vicinity of the property in question — this case, say, during the two 
or three years prior to July 1, 1909? A. The sales are those that 
have been currently reported. I have not actually knowledge of 
them. The one that'- 

Mr. Davis: T object to the witness making any statement of any 
sale of which he has only such knowledge as he indicates, on the 
ground that is hearsay. 

A. The corner of 13th and E, known as the Johnson Hotel, had 
$140,000 refused in the spring of 1909. There is about forty-six 
hundred feet in that property, I think. T say that I only — 

144 that through hearsay, though the gentleman who made the 
offer told me. 

By Mr. Lambert: 

Q. Do you know anything in reference to the sale of the property 
at the northeast corner of 14th and Pennsylvania avenue? A. Only 
the current reports which placed the price at between thirty and 
thirty-five dollars, thirty-two dollars and fifty cents, T think. 

Mr. Davis: This answer is objected to as hearsay. 
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By Mr. Lambert: 

Q. Are you familiar with the prices paid for property on the south 
side of Pennsylvania avenue known as the five squares? A. Only 
one or two pieces; the Cornwell property. Mr. Cornwell was a client 
of ours and he was awarded $20.00 a foot. 

Q. Have you any knowledge in connection with the values of 
property on the south side of Pennsylvania avenue east of the Mu¬ 
nicipal Building, what is known as the Chase property? A. Only 
through reports in the newspapers, Mr. Lambert. 

Cross-examination. 

By Mr. Davis: 

Q. Mr. Davidson, you say that the owners of the Cornwell prop¬ 
erty were clients of yours? A. Yes, sir. 

Q, Have you personal knowledge, outside of the award itself, of 
the amount awarded for that property? A. No, only what 

145 Mr. Cornwell told me, and, of course, that confirms it. 

Mr. Davis : The testimony of the witness in relation to this prop¬ 
erty is objected to as hearsay. 

That is all. 

By Mr. Harrison: 

Q. Mr. Davidson; I would like to ask you if you valued the im¬ 
provements on the Shoemaker piece? A. No, I did not. 

Q. Do you consider the depth of it a sufficient one for the loca¬ 
tion to justify $20.00 a foot all the way through? That is, in a 
transaction of that kind, with a one hundred and fifty-nine foot 
depth, are you justified in saying $20.00 a foot all the way through? 
A. I arrived at that conclusion because, in the first place, it is an 
expensive piece of property, and the business that would want as ex¬ 
pensive a piece of property would want a large floor space, but I do 
not think that is a serious objection, although, of course, if it was 
shallow, of course it would be worth more. The price of the next 
square, for instance, ranged from thirty to thirty-five dollars, but 
with a very much less depth. 

By Mr. Saul: 

Q.. Which next square? A. Between 14th and 15th. 

Q. On the north side? A. On the north side. 

By Mr. Harrison: 

Q. Do you know anything about values east of this, on the Ave¬ 
nue, between 12th and 13th, of your own knowledge? A. Johnson 
sold the piece containing about nineteen hundred feet on the 

146 north side—I forget the number—he sold it to that man 
Meyer for $57,000, I understand, or $56,000, a little less 

than thirty dollars a foot, but that is only about one hundred feet 
deep. 

Q. How wide was that? A. About twenty feet. 
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Q.. Do the improvements amount to much? A. No, not much ; 
only a little better than this property. 

Q. Does that, connect through, or reach the Johnson property 
back of 13th and E? A. I do not think it does. 

Q. Do you not think it strikes that? A. I will not be positive of 
that, Mr. Harrison; I can’t remember. I believe it does, when I 
come to think of it. 

By Mr. Davis: 

Q. Is your knowledge of the Johnson transaction personal or de¬ 
rived from reports? A. I stated that it was derived from the gentle¬ 
man who made the offer. 

Mr. Davis: The testimony of the witness as to this fact is objected 
to as hearsay. 

By Mr. Lambert: 

Q. Is your knowledge in reference to the actual sale made, which 
you referred to, for about thirty dollars a foot, derived from actual 
knowledge? A. From seeing the deeds recorded, and that is about 
all, though, not personal; I did not make the sale. 

Q. You mean, seeing the consideration? A. Being told 
147 what the consideration was. 

Mr. Davis: The objection is repeated. 

By Mr. Lambert: 

Q. By whom were you told? 

Mr. Davis: That is objected to as calling for hearsay. 

A. The agent who made the sale, Mr. Brown. 

By Mr. Lambert: 

Q. What Brown is that? A. Walter A. Brown. 

Mr. Lambert : That is all, Mr. Davidson. 

(Thereupon, at 4:00 o’clock p. m., the further taking of these 
depositions was adjourned until Thursday, February 3, 1910, at 
3:00 o’clock, p. m.) 

Washington, D. C., Thursday, February 3, 1910. 

Met, pursuant to adjournment, at 3 o’clock p. m. 

Present, the Commissioners, Henry E. Davis, Esq., solicitor for 
the complainant, William J. Lambert, Esq., solicitor for the de¬ 
fendant; William S. Lemon, Esq., assistant clerk of the Supreme 
Court of the District of Columbia. 
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Thereupon .Jesse L. Heiskell, a witness produced on behalf of 
the defendant, having been first duly sworn, was examined and 
testified as follows: 

Direct examination. 


By Mr. Lambert : 

148 Q. Mr. Heiskell, you are engaged in the real estate busi¬ 
ness in Washington and are a member of the firm of Heis¬ 
kell and McLeran, are you not? A. I am. 

Q. How long have you been engaged in the real estate business 
in Washington? A. A little more than 23 years. 

Q. Are you familiar with the values of property in the vicinity 
of 14th and Pennsylvania Avenue and E street? A. I am. 

Q. Taking the property known generally as the Shoomaker prop¬ 
erty, improved by premises 1331 and 1333 E street, northwest, the 
lot'being 37 and a fraction feet front by 159 feet deep, running back 
with that depth to a 30 foot alley, I will ask you what, in your 
opinion, is a fair market value for that property? 

Mr. Davis: That is objected to, as the witness has not been quali¬ 
fied by his examination up to this point to answer the question, 
either generally, or in accordance with the instructions of the court; 
further, because the question does not ask of the witness his opinion 
of the market value as that is defined by the instructions of the 
court. 

By Mr. Lambert : 

Q. Having in mind, in fixing that market value what the piece 
of property would sell for to a purchaser who is not obliged to buy 
but is willing to buy, and to be sold by a person who is not obliged 
to sell but is willing to sell, on the terms of cash or those equivalent 
to cash. 

Mr. Davis: The objection as to the qualification of the witness to 
answer the question is repeated. 

149 A. I consider the property worth $25 a square foot in¬ 
cluding the improvements; the improvements are old. 

By Mr. Lambert : 

Q. I will ask you Mr. Heiskell, what if any knowledge you have 
with reference to sales in the vicinity of this property, say from 1906 
up to July 1, 1909. A. The vicinity is a wide area. Sales there in 
the square between 12th and 13th on the north side of Pennsylvania 
Avenue range from $17 to $30 a square foot; the corner of Penn¬ 
sylvania Avenue, Ogram’s drugstore, went over the last sales; I have 
forgotten the price, but I was familiar with it at the time, because I 
was consulted by Mr. Hutchins, who owned it at the time, and it 
was sold to Mr. Wilkins, if my memory serves me correctly, that- 
sold for in the neighborhood of $30 a square foot. A piece below 
there I had an offer on- 

Mr. Davis: I object to this as the instructions to the commission 
distinctly exclude offers, and an offer is no evidence of value 
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A. (Continuing:) A piece between 12th and 13th running 
through to E street, $20 a square foot. We had charge of the prop¬ 
erty adjoining the Shoomaker property for 10 or 12 years past, 
1335. 


By Mr. Lambert: 

Q,. Is that the property known as the Roche property? A. Yes, 
between the Shcomaker property and the Washington Post Build- 
ing. 

Q. What are the dimensions of that lot? A. Without the 

150 plat before me—if I remember correctly, it is 23 and a frac¬ 
tion feet front by the same depth as the Shoomaker, 159 feet. 

Q. Have you had any offers within that time with reference to 
that property? 

Mr. Davis : That is objected to as incompetent, irrelevant and im¬ 
material, and in conflict with the instructions to the commission. 

A. The highest bona fide offer made for the property about two 
years ago was $80,000, with an intimation that more would be 
given. The property was held, and we have it for sale at $100,000, 
nothing less. It rents for $3600 a year, and the tenant makes all 
repairs. The building is old. The improvements, of course, I would 
place no substantial value on. 

Mr. Davis : The answer, both as to offer and the holding price, is 
objected to, as neither is indicative of market value under the con¬ 
ditions obtaining in this case, or in accordance with the instructions 
of the court to the commission. 

By Mr. Lambert: 

Q, Mr. Heiskell, what rate would that be per square foot, taking 
the property next to the Shoomaker property, the Roche property, 
at $80,000? 

Mr. Davis: The objection is repeated. 

A. It is thirty some hundred square feet, that is over $25, if I 
remember, about $25. My valuation of the property is less than 
the owner’s. 

By Mr. Lambert: 

Q. Did you ever have an offer for this Roche property 

151 from Mr. Prank Burke? A. I did. 

* Mr. Davis: That is objected on the grounds heretofore stated. 

By Mr. Lambert: 

Q. When was that offer, if you can recollect, approximately? 

Mr. Davis: The objection is repeated. 

A. In the summer of 1906, if I remember correctly—the spring 
of 1906. 
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By Mr. Lambert: 

Q. Can yon tell ns what that offer was? 

Mr. Davis: The objection is repeated. 

A. $70,000, accompanied by a check for $2,000. 

By Mr. Lambert: 

Q. Are yon familiar with prices on the south side of Pennsyl¬ 
vania Avenue in what is known as the “Chase purchase?” A. Only 
from the general report as to the price that was paid. I had no con¬ 
nection with the deal. 

Cross-examination. 

By Mr. Davis: 

Q. Mr. Heiskell, have you had anything personally to do, be¬ 
tween July 1, 1906, and July 1, 1909, with the sale of any property 
on the same side of the square in which this Shoomaker property 
is situated? A. Not in any sale effected, no. 

Q. What is that? A. Not in effecting any sale, no. 

Q. Do you personally know of any sale in that square 

152 between the dates given? A. The property at the corner of 
14th and the Avenue was sold about that time, if my mem- 

ory is correct, about 1906. 

Q. My question is whether you had anything personally to do? 
A. Personallv I did not, individuallv. 

Q. Where did you get the figures $17 and $30 a square foot, 
which you gave in relation to property on Pennsylvania Avenue 
between 12th and 13th streets? A. I attended the auction sale 
when the property was sold there, the Travers sale. I appraised all 
the property in there for a client of mine who was a bidder on the 
property. 

Q. When was that property sold? A. I have forgotten the exact 
date, but the corner changed title, if I remember correctly, twice 
since that. I know Mr. Plutcliins consulted me about it, but I have 
forgotten the date. 

Q. Having reference to auction sales at which you say you were 
present.—is that right, you were present? A. I was. 

Q. Do you know whether those sales were actually consummated? 
A. Some were and some not. 

Q. My question is whether you know it. A. Yes. 

Q. How? A. Because the property was transferred, and since 
some of it has been put on the market. 

Q, What do you mean by saying that the property has 

153 been transferred? Do you mean that the records show that? 
A. Yes, I know that Mr. Hutchins became the owner of one 

piece of property of the Travers estate, and it afterwards became the 
property of Mr. Beriah Wilkins. 

Q. Do you personally know that the transfers of which you speak, 
in the manner in which you have stated, were made at the prices 
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A. (Continuing:) A piece between 12tli and 13th running 
through to E street, $20 a square foot. We had charge of the prop¬ 
erty adjoining the Shoomaker property for 10 or 12 years past, 
1335. 


By Mr. Lambert: 

Q. Is that the property known as the Roche property? A. Yes, 
between the Shoomaker property and the Washington Post Build- 
ing. 

Q. What are the dimensions of that lot? A. Without the 
150 plat before me—if I remember correctly, it is 23 and a frac¬ 
tion feet front by the same depth as the Shoomaker, 159 feet. 

Q. Have you had any offers within that time with reference to 
that property? 

Mr. Davis: That is objected to as incompetent, irrelevant and im¬ 
material, and in conflict with the instructions to the commission. 

A. The highest bona fide offer made for the property about two 
years ago was $80,000, with an intimation that more would be 
given. The property was held, and we have it for sale at $100,000, 
nothing less. It rents for $3600 a year, and the tenant makes all 
repairs. The building is old. The improvements, of course, I would 
place no substantial value on. 


Mr. Davis : The answer, both as to offer and the holding price, is 
objected to, as neither is indicative of market value under the con¬ 
ditions obtaining in this case, or in accordance with the instructions 
of the court to the commission. 


By Mr. Lambert: 

Q. Mr. Heiskell, what rate would that be per square foot, taking 
the property next to the Shoomaker property, the Roche property, 
at $80,000? 

Mr. Davis: The objection is repeated. 

A. It is thirty some hundred square feet, that is over $25, if I 
remember, about $25. My valuation of the property is less than 
the owner’s. 

By Mr. Lambert: 

Q. Did you ever have an offer for this Roche property 
151 from Mr. Frank Burke? A. I did. 

* Mr. Davis: That is objected on the grounds heretofore stated. 

By Mr. Lambert: 

Q. When was that offer, if you can recollect, approximately? 

Mr. Davis: The objection is repeated. 

A. In the summer of 1906, if I remember correctly—the spring 
of 1906. 
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By Mr. Lambert: 

Q. Can yon tell us what that offer was? 

Mr. Davis: The objection is repeated. 

A. $70,000, accompanied by a check for $2,000. 

By Mr. Lambert: 

Q. Are you familiar with prices on the south side of Pennsyl¬ 
vania Avenue in what is known as the “Chase purchase?” A. Only 
from the general report as to the price that was paid. I had no con¬ 
nection with the deal. 

Cross-examination. 

Bv Mr. Davis: 

Q. Mr. Heiskell, have you had anything personally to do, be¬ 
tween July 1, 1906, and July 1, 1909, with the sale of any property 
on the same side of the square in which this Shoomaker property 
is situated? A. Not in any sale effected, no. 

Q. What is that? A. Not in effecting any sale, no. 

Q. Do you personally know of any sale in that square 

152 between the dates given? A. The property at the corner of 

14th and the Avenue was sold about that time, if my mem¬ 
ory is correct, about 1906. 

Q. My question is whether you had anything personally to do? 
A. Personallv I did not, individuallv. 

Q. Where did you get the figures $17 and $30 a square foot, 
which you gave in relation to property on Pennsylvania Avenue 
between 12th and 13th streets? A. 1 attended the auction sale 
when the property was sold there, the Travers sale. I appraised all 
the property in there for a client of mine who was a bidder on the 
property. 

Q. When was that property sold? A. I have forgotten the exact 
date, but the corner changed title, if I remember correctlv, twice 
since that. I know Air. Plutchins consulted me about it, but I have 
forgotten the date. 

Q. Having reference to auction sales at which you say you were 
present-—is that right, you were present? A. I was. 

Q. Do vou know whether those sales were actuallv consummated? 
A. Some were and some not. 

Q. My question is whether you know it. A. Yes. 

Q. How? A. Because the property was transferred, and since 
some of it has been put on the market. 

Q. AVhat- do you mean by saying that the property has 

153 been transferred? Do vou mean that the records show that? 

A. Yes, I know that Air. Plutchins became the owner of one 

piece of property of the Travers estate, and it afterwards became the 
property of Air. Beriah Wilkins. 

Q. Do you personally know that the transfers of which you speak, 
in the manner in which you have stated, were made at the prices 
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bid? A. I was not personally present at the settlement of the sales, 
but of course they were sales in chancery, trustees’ sales. 

Mr. Davis : This answer indicates that there is record evidence of 
the matter to which the witness is deposing, and I therefore object 
to his testimony as not giving the best evidence, which is to be found 
in the records. 

By Mr. Davis: 

Q. What piece of property in that square, between 12th and 13th 
streets, and on the north side of Pennsylvania Avenue, do you re¬ 
member to have been sold for $17 a square foot? A. I think it was 
the building where the Bradbury piano store is, if I remember cor¬ 
rectly. 

Q. And what piece of property do you know to have been sold at 
$30 a square foot? A. Where the Ogram drug store is. 

Q. What are the dimensions of that? A. I have forgotten that; 
I have not the plat here. 

Q. Plow do you know it was sold at $30 a square foot? A. Well, 
I know it hv a conversation Avith the OAvner at the time, ancl 

154 I had considerable negotiation Avith the matter, another trans¬ 
action. It changed hands two or three times, I think the last 

time at a higher figure, but I am not advised of it. 

Mr. Davis : The testimony of the Avitness as to the value of this 
particular piece of property is objected to as hearsay. 

By Mr. Daa t is: 

Q. On the occasion of any of these auction sales Avas the amount 
offered in terms at so much per square foot or in terms of an entire 
sum for the AAdiole property? A. The property Avas sold by the square 
foot, that- which was sold at auction. The other was sold in a lump 
sum. 

Q. The fact is, Mr. ITeiskell, that those Travers properties of 
which you have been speaking Avere put up piece by piece and were 
bid for by lump sums? A. My recollection Avas that they were bid 
for by the square foot. 

Q. I assume that the records aa t 111 sIioav this. A. The record will 
probably show the lump sum, all figured out. 

Q. It is important, Mr. Pleiskell, that you remember, if you can, 
whether the bidders made their offers by a lump sum or at square 
foot prices. A. I say, Mr. DaA r is. T do not remember specifically, but 
my opinion A\ 7 as that they Avere bid by the square foot, some that Avay 
and some as an entirety. Some Avere poorly improved and some bet¬ 
ter. I appraised all the property. It Avas all offered one eA^en- 

155 ing. sc\ T eral pieces Avere AvithdraAvn and the others were sold. 
I appraised all the property and Avent there and attended the 

sale for a. bidder, a client of mine, and I have since had an offer— 
I made an offer only this last week- 

Mr. Davis : I object to any statement about an offer for the rea¬ 
sons hereinbefore given. 
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By Mr. Davis: 

Q. Was the property at the corner of 13th street, the Ogram prop¬ 
erty, bid in for a lump sum or at a price per square foot? A. My 
recollection was that that was bid in at a square foot price. 

Q.. Is your recollection about that clear, Mr. Heiskell? A. It 
was twenty odd dollars, or an equivalent, Mr. Davis. The appraisal 
value was per square foot, and of course it was reduced to the lump 
sum by multiplication. I did not go into these things. 

Q. I am not clear yet whether you clearly recollect. A. I say I 
am clear in the impression that it was over $20. Without the area 
before me I could not give you in dollars and cents the gross amount 
of the sale, but I know it was about twenty odd dollars a square foot. 

Q. As you then estimated it? A. Yes, as estimated at that time. 

Q. When Mr. Burke, as you say, made an offer for the Roche prop¬ 
erty, he was at the time the owner of the Shoomaker property, was 
he not? A. No sir, he had sold it. 

156 Q. He had sold it? A. Sold it to Mr. Munsey. 

Q. How lately? A. Not very long afterward. 

Q. Then the fact is that he had sold this one holding in that 
square, namely, the Shoomaker property, and was bargaining for 
another holding, namely, the Roche property? A. The adjoining 
property, yes, $70,000 cash and his check, which I had for over 
30 days. I went to Atlantic City to try to see the owner and have 
it accepted, but it was declined. 

Mr. Davis: I repeat my objection to the testimony of the witness 
as to this property upon the grounds heretofore stated. 

Redirect examination. 

By Mr. Lambert : 

Q, Mr. Heiskell, have you any knowledge concerning what the 
northeast corner of Pennsylvania Avenue and 14th, or 14th and E, 
which ever you call it, sold for, where Warwick’s hotel is? A. I 
knew at the time, but I am not entirely positive—-but $30 a square 
foot, $30 or $30 and a fraction a square foot. 

Mr. Lambert: I think that is all. 

Recross-examination. 

By Mr. Davis: 

Q. How did you know? A. It was general information at the 
time, Mr. Davis. 

157 Mr. Davis : The witness’s testimony as to this property is 
objected to as hearsay. 

By Mr. Harrison: 

Q. Mr. Heiskell, you mean to say that the Ogram corner, as far 
as you know, sold at $30, do you not? A. Yes. 

Q. You said $20; did you mean it was bid in and withdrawn? A. 
No, Hutchins bought it for $20 a square foot, a fraction over 20. 
11—2247a 
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and it was sold twice after that, and I am satisfied it sold for $80 
or above. The round figures were given. I appraised it for Mr. 
Hutchins 5 son. 

Q. It sold finally, as fas as you know, at $30 at least? A. Some¬ 
thing like that. 

Q. Do you know the price at which the adjoining piece sold, 
owned by Mr. Baum? A. No, sir, I do not. I had a record of 
that. I think it is somewhere in the office, because I bid on all 
that. 

Q. Was it as much as $30 for the corner, do you think? A. I 
have forgotten. It was not as much as the corner. I think Wilkins 
acquired that too, but I am not positive about that. I know he 
acquired a piece. Whether he acquired the corner property I do 
not know. 

Q. What would you consider the value of the Shoomaker 

158 property today, in its present shape from a renting stand¬ 
point? 

Mr. Lambert: I object to that question on the ground that we 
are not interested with that feature of the value. 

By Mr. Harrison: 

Q. Could you determine the value of the property and give us 
an idea of its value from what it would rent for under the best con¬ 
ditions, or would the rent determine or give an idea of the value? 
A. I have not examined it with that point in view but the adjoin¬ 
ing property, which we have, which is much narrower, has a howl¬ 
ing alley in it the same depth—that property we were offered 
$4,000 for, and the parties agreed to spend $18,000 on the building 
for a lease. The present lease is only for a short term. 

Mr. Davis: This answer is objected as incompetent, irrelevant 
and immaterial. 

(Continuing:) So. if you want me to give you the reason for 
that as to what the other is worth- 

By Mr. Saul: 

Q. What is the term of the lease? A. Term of five years, with 
six or twelve months’ notice in case of sale. That was equivalent to 
ten years, a. ten year lease, five with the privilege of five renewal, 
something like that. That was declined. 

By Mr. Harrison: 

Q. To arrive at a valuation of $25 a foot for that property or 
any other property, would you not have in mind what that prop¬ 
erty would produce in the way of an income, what you could best 
get out of it? A. Of course. 

159 Q. At $25 a foot that would be something over $135,000 
or $140,000. You would not expect the present improve¬ 
ments to produce a rental on that basis, would you? 

Mr. Lambert: That is objected to. 
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Mr. Harrison: I do not want to propound anything in the way 
of an objectionable question; I merely want to get information. 

Mr. Lambert: I am objecting to it that it is in the teeth of the 
instruction which has been given by the court in reference to the 
method to be pursued in reaching an estimate of value on this 
property. I call the commissioners’ attention to the matter in con¬ 
nection with the instruction which says that they are to consider 
the value of the property in connection with the best possible use 
to which the property can be put. 

Mr. Davis: No, sir. 

Mr. Lambert : I beg your pardon, the best possible use to which 
the property can be put, and in that connection they are to con¬ 
sider the use to which it may have been put. 

Mr. Davis: There is nothing like that in the instructions. 

Mr. Lambert : I claim that there is, and it is on the basis of that 
instruction I make the objection. 

Mr. Davis: It is not there. 

(Argument between counsel followed.) 

By Mr. Davis: 

Q.. Mr. ILeiskell, when you value a piece of property with a view 
of ascertaining its fair market value for purposes of sale, 

160 what do you take into account? A. I take in the avail¬ 
ability of the property, and the use to which it can be put, 

and the development of it—— 

Q. And you assume, of course, a purchaser with the means to 
put it to available use by improving it so as to make it rent-produc¬ 
ing, do you not? A. Yes. 

Q. Assuming this property to remain in the condition in which 
it now is, would you value it at $25 a foot? A. I would. 

Q. In that valuation, you take into account the possible income 
that it would produce? A. I do. 

Q. So that, in your opinion, that property as it now stands is 
worth about $140,000? .V. It is worth $25 a square foot, what¬ 

ever that would be. AY hat is the size of it? 

Mr. Saul: Almost 6,000 feet of ground. 

Mr. Davis: That is all. 

Thereupon AVilton J. Lambert, produced as a witness on behalf 
of the defendant, having been first duly sworn, testified as follows: 

All I wish to say is that about November, 1905, this property was 
sold to Mr. Munsey by Air. Burke, the purchase price to be $100,000 
for the property and $1,000 commission to be paid to Fisher & 
Company. At that time there was $5,000 paid as a deposit, 

161 the balance to be paid on or before the first day of May, 
1903. About the first day of May, a little after the first day 

of May, 1906, the title to the property having been examined, I 
made the payment to Mr. Burke of the balance on behalf of Air. 
Munsey. 

Air. Lambert: This closes my testimony. 
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Thereupon, at 4:30 o’clock p. m., the further taking of these 
depositions was adjourned until Thursday February 10, 1910, at 
which time a further adjournment was taken until Monday, Feb¬ 
ruary 14, 1910, at 3 o’clock p. m. 

Thursday, April 21, 1910—3 o’clock p. m. 

The Commission met, pursuant to notice, at 3 o’clock p. m. 

Present: The Commissioners; Henry E. Davis, Esq., Solicitor 
for the complainant; William J. Lambert, Esq., Solicitor for the 
defendant; F. C. O’Connell, Assistant Clerk of the Supreme Court 
of the District of Columbia. 

Thereupon Harry S. Welch, a witness produced on behalf of 
the complainant, having been first duly sworn, was examined and 
testified as follows: 

Direct examination. 

By Mr. Davis : 

Q. State your name. A. Harry S. Welch. 

162 Q. Your age and occupation. A. Age 38; real estate 
broker, and attorney. 

Q. How long have you been a real estate broker? A. Ten years. 

Q. During that time, what has been the extent of your experi¬ 
ence? A. I have made sales and loans on property in all parts of 
the District. 

Q. As a result of your experience, are you qualified to express an 
opinion as to the values of real estate in the different portions of 
the city of Washington? 

Mr. Lambert: I object as calling for the witness’ own opinion 
of his qualifications. 

A. I w 7 ould not want to say in all parts, Mr. Davis. 

By Mr. Davis : 

Q. We have under inquiry here the value of the east 37 feet, 3 
inches, of original lot number 6, in square 254, improved by prem¬ 
ises numbers 1331 and 1333 E street, northwest, Washington, D. 
C., being situated between 13th and 14th streets, on the north side 
of E, and immediately west of the Munsey, or Times, building; 
are you familiar with the values of real estate in that section of 
the city? A. As far as one could be from taking notice of the 
general conditions of real estate sales and loans made in that vi¬ 
cinity. 

Q. Under the instructions of the Court this property is to be 
valued according to the following principle: “The parcel of land 
in this case is to be appraised at its fair market value as of July 1, 
1909, and by such market value is meant what the properly 

163 would sell for in cash, or on terms equivalent to cash, when 
offered for sale by one who desires but is not obliged to 

sell, to one who desires but is not obliged to buy.” Under that 
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instruction, and in the light of your experience, what is your 
opinion of the value of this property? It faces 37 feet, 3 inches, 
on E street, and has a depth of 159 feet, and is improved by the 
building now used by the Shoomaker Company. A. $12.50 a foot, 
or $75,000 for the whole piece. 

Cross-examination. 

By Mr. Lambert : 

Q. Mr. Welch, have you any knowledge of the sales of any prop¬ 
erty in that locality prior to July 1, 1909? A. I think I recall the 
Warwick comer there. 

Q. Do you know what that sold for? 

Mr. Davis: Of your own knowledge. 

The Witness: I do not, of my own knowledge; I cannot recall 
it. 

By Mr Lambert: 

Q. Of your own knowledge, you know of no sale in that vicinity, 
then, prior to July 1, 1909? A. I know, I think, of the Edmon- 
ston piece, that was sold; I may be mistaken about that; adjoining 
the Grayson property 13th and E. 

Q. Do you know when that was sold? A. I think within the 
last two years, or three years. 

Q. The last two or three years—can you not fix the time any 
more definitely than that? A. No. The reason I recall that 
164 is that I attempted to get a price on the Grayson corner itself 
for a client of mine, and, at the same time interviewed Mr. 
Upton Edmonston, who represented the Edmonston estate, and, at 
that time—it was probably four or five years ago—Mr. Edmonston 
told me the property- 

Mr. Davis: Do not state what Mr. Edmonston said as to what he 
thought was the value. 

The Witness: Mr. Edmonston said the property was not on the 
market. 

By Mr. Lambert: 

Q. Did you have anything to do with that sale yourself? A. No 
sir. 

Q. You do not know then, of your own knowledge, what the 
property brought? A. No sir. 

Q. Do you know, of your own knowledge, as to the price ob¬ 
tained for any property between 13th and 14th on E, or 14th and 
15th on Pennsylvania Avenue? 

Mr Davis: I object to the question in so far as it respects Penn¬ 
sylvania Avenue between 14th and 15th. 

By Mr. Lambert: 

Q. Do you know of any? A. Only what has been told me, and 
what I read in the papers. 
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Mr. Lambert: I object to this witness’ testimony entirely, on the 
ground that he has not shown himself qualified to give an opinion. 

Thereupon- 

165 Thereupon Thomas Bradley, a witness called on behalf of 
the complainant, having been first duly sworn, was examined 

and testified as follows: 

Direct examination. 

By Mr.. Davis: 

Q. Kindly state your name and occupation. A. Thomas Bradley; 
real estate office, Washington Loan and Trust Building. 

Q. We are inquiring about the value of property in E street, 
between 13th and 14th, northwest, in this city. Have — recently had 
anything to do with the sale of any property in that street? A. We 
sold two lots on that block last summer, I think it was; I have for¬ 
gotten the exact dates. 

Q. Which lots? A. Lots 37 and 38. 

Q. What are the dimensions of those lots, if you remember? A. 
I don’t remember exactly. There were about 3,000 feet in each 
one; there were 3,000 in one and a little more than that in the other. 

Q, To whom were the sales made? A. We sold one to Mr. Giles 
F. Heilprin, and the other to Mr. Franklin V. Killian. 

Q. At what price? 

Mr. Lambert: I object, until the witness has shown at what time 
the sale was made. 

Mr. Davis: I will show that this was prior to July 1. 

Mr. Lambert : I think it ought to be affirmatively shown. 

166 Mr. Davis: I will show that it was prior to July 1, 1909. 

Mr. Lambert: If it was the Killian sale, I am familiar 

with that, and I know it was made after July 1. 

Mr Davis : If it is not shown, then it does not go. 

Mr. Lambert: I submit that is a condition precedent to the 
admission of testimony before this Commission. 

Mr. Davis: I will cut it short. The Court always accepts testi¬ 
mony on such assurances. If I do not show it, you do not consider 
it; if I do show it, you do consider it. 

Mr. Lambert: It is a matter that can be easily demonstrated, 
if it is correct. This instruction number 6 here says, “No bona fide 
sale can be considered if made subsequent to July 1, 1909”. I knew 
about this sale, and I did not bring it in my testimony, because I 
knew that under that instruction it was not admissible, and that was 
put in there specifically, and was an instruction, if I recollect right, 
that was called for by Mr. Davis. It is very improper to get in testi¬ 
mony and attempt to try to cut that testimony out. I submit it 
is such a plain, bald fact, and it can be so easily shown when this 
sale was made, that it must be shown beforehand, before any testi¬ 
mony is adduced as to what the price was. If this witness made the 
sale, he ought to know. He has his records available, and he could 
have looked them up before he came. 
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Mr. Davis: Gentlemen, the rule is without exception, that upon 
assurance, of counsel that the date will be shown as I have said, it 
is admissible. If, from the testimony, it appears that it was not 
before that time, you do not consider it. 

167 Mr. Lambert : Do you make the assurance now that this 
sale was made prior to July 1, 1909? 

Mr. Davis: Yes sir. I am informed that the sale was made and 
closed prior to July 1,1909. If there was anything in the transaction 
after that date, it was a mere passing of the title, incident to its 
examination. If I do not prove that, do not consider it. 

Mr. Lambert: I object to it until that is shown. I would like 
a ruling by the commission on it. 

Mr. Saul: Can you get the information in a few- minutes? 

The Witness: I can. 

Mr. Davis: I resent this, because this thing is done in Court 
every day. You. need not consider it if it was not done before July 
1, 1909. Every judge does that every day of his life. 

Mr. Harrison : It would relieve you of the necessity of producing 
this if it could be gotten now. 

Mr. Davis: Certainly. 

(The witness w T as excused for the purpose of telephoning his 
office, and upon his return the following occurred:) 

The Witness: I have sent for that file to be brought down to me. 
Apparently, from looking it over, the check w r as held there a day 
or two before it was entered on our books, and he says the date of 
the contract appeared to have been written in one date, and then it 
was scratched out and another one inserted. I will have to 

168 look at it to refresh my memory on it. 

Mr. Davis: Mr. Lambert will not deny that this thing is 
done, every day in every court. The instructions say you shall not 
consider anything that does not appear to have been before July 
1. If it turns out it was not before July 1, there is an end of it. 

Mr. Lambert: Not where it is easily ascertainable. 

Mr. Davis: It does not make any difference. 

Mr. Lambert: Let me call your attention to this instruction: 

“The commissioners shall not take any evidence offered tending 
to prove offers made by intending purchasers or others to buy the 
parcel of ground referred to herein for any sum or sums of money, 
or to exchange the same for any other property or commodity. But 
any bona fide sale made prior to the first day of July, 1909, of lots 
similarly situated to the piece of property involved in this suit or 
recent bona fide contracts made prior to the first day of July, 1909, 
with land owners for the sale of other lands in the vicinity similarly 
situated, may be considered by the commissioners, looking at all 
the circumstances of such sale or contracts, in the determination of 
the ultimate question of value”. 

I say, I cannot conceive of anything more definite than that. It 
must mean a contract that would be referable and applicable to a 
piece of real estate. 

Mr. Davis: I shall jiot waste any more words about it. If the 
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Commission wants me to consult its convenience I will let Mr. 
Bradley stand aside, and examine these other men, but I shall take 
the whole thing in court. 

Thereupon— 

Dwight Anderson, a witness produced on behalf of the 

169 complainant, having been first duly sworn, was examined 
and testified as follows: 

Direct examination. 

By Mr. Davis: 

Q. Mr. Anderson, what is your age and occupation? A. Age 39, 
real estate business. 

Q. Where have you been engaged in the real estate business? A. 
In the District of Columbia. 

Q. For how long? A. Since 1893. 

Q. During that time have you had much or little experience in 
dealing with real estate, either selling it or buying it, or loaning 
on real estate? A. I have had a good lot of experience; I do not 
know what vou would call “much”. 

Q. In what portions of the city of Washington? A. Southwest 
and southeast, northwest and northeast, and some in the county; 
suburban, on the hill, Washington Heights and places like that. 

Q. In general, throughout the District of Columbia? A. Yes sir. 
Q. Are you familiar with the values of real estate in the neigh¬ 
borhood we are inquiring of, that is, the property which you heard 
me describe to Mr. Welch, known as 1331 and 1333 E street, north¬ 
west, in the city of Washington? A. Only as one having experience 
in the business would place a value on property. 

Q. Are you able to state the value of that property, in your 
opinion? A. I should think so, yes sir. 

170 Q. Under the instructions of the court this parcel of land 
is to be appraised at its fair market value as of July 1, 1909, 

and by such market value is meant what the property would sell 
for in cash, or on terms equivalent to cash, when offered for sale 
by one who desires, but is not obliged, to sell, to one who desires, 
but is not obliged to buy. Having that instruction in mind, what, 
in your opinion is the value of this property? 

Mr. Lambert: The question is objected to on the ground that 
the witness has not shown proper qualifications. 

The Witness : I should think this property was worth $15 a foot, 
including improvements. 

Cross-examination. 

By Mr. Lambert: 

Q. Did you ever make any sales in that locality, Mr. Anderson? 
A. In the block across the street; would you call that the locality? 
Q. Have you ever made any in that block? A. No sir. 
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Q- Did you ever make any in the block across the street? 4. 
No. 

Q. Have you made any within a radius of, say, two or three blocks 
of that place? A. Yes sir. 

Q, Where? A. I can recall one, 1224 Pennsylvania Avenue. 

Q. When was that made? A. I think it was 1904 or 1905. 

Q. Have you made any since that time? A. In a radius 
171 of how much? 

A. Radius of, say, two blocks? A. No. 

Q.. Do you know of your own knowledge, of any sales that have 
been made since that time? A. Only by what we see in the papers 
as brokers always do, or anybody else. 

Mr. Lambert: I renew my objection to the witness’ testimony, 
and give notice of motion to strike it out. 

(The witness was excused.) 

Thereupon— 

Horatio N. Taplin, a witness produced on behalf of the complain¬ 
ant, having been first duly sworn, was examined and testified as fol¬ 
lows: 


Direct examination. 

By Mr. Davis : 

Q. You live here in the District of Columbia; how long have 
you lived here? A. Fourteen years. 

Q. Will you kindly state your age, and what has been your 
occupation during those 14 years? A. My age is 63; for 13 years 
I have been in the real estate business. 

Q, During those 13 years have you had much or little business 
in dealing with real estate in the city of Washington in respect of 
selling the same or buying the same or having to do with loans 
thereon? A. More particularly with loans, and some sales, and a 
number of purchases. 

Q. I believe, Mr. Taplin, you were, during his lifetime, 
172 the representative of the late Senator Proctor in respect of 
his real estate holdings in the District of Columbia? A. Yes 
sir. 

Q. Name some of those, will you please? A. The Minnesota 
apartment house; two lots on 16th street, between L and M, now 
called the Pullman property; the Glover building; the Champlain; 
two houses on K street near Vermont Avenue; the Columbian build¬ 
ing, and some smaller parcels. 

Q. Having regard to your experience in dealing in and with real 
estate in the city of Washington, are you prepared to give the value 
of property in the neighborhood of that about which we are in¬ 
quiring, and this property itself? A. Not really from my personal 
knowledge, because I have never had any transactions in that square. 

Q. The question is not confined to your personal knowledge, but 

12—2247a 
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regard being had to your experience with real estate in the District 
of Columbia. Do you consider yourself qualified to speak to the 
value of this property? A. I think I might have a fair idea of it. 

Q. The instruction of the court is that this parcel of land, being 
1331 and 1333 E street, northwest, in this city, is to be appraised 
at its fair market value as of July 1, 1909, and by such market value 
is meant what the property would sell for in cash, or on terms equiva¬ 
lent to cash, when offered for sale by one who desires but is not 
obliged to sell, to one who desires but is not obliged to buy. Having 
that in mind, what, in your opinion, is the value of this piece of 
property? 

173 Mr. Lambert: I repeat my objection as to want of qualifi¬ 
cation of the witness. 

The Witness: Seventv-five thousand dollars. 

Cross-examination. 

By Mr. Lambert : 

Q. Mr. Taplin, have you ever had a sale within, say, two blocks 
of this particular locality? A. Only one; that was the Glover 
building. 

Q. Where is that located? A. 1419 F. 

Q. When was that? A. The last was in January, this last Jan¬ 
uary. 

Q. January, 1910? A. 1910. 

Q. I am speaking now of sales prior to July 1, 1909. A. We 
purchased that property about four years ago. I am not sure as to 
the exact date, but I think it was about four years ago. 

Q. Have you ever had any experience with any sale in the block 
between 13th and 14th on E or Pennsylvania Avenue? A. No, 
I never have. 

Q. Do you know of your knowledge of the sales of any property 
in that locality? A. Only by report. 

Q. What are you giving us here now is just a mere idea of your 
own, is it not? A. Mv personal idea, yes. 

Q. Not being based on any data as to sales or what was paid for 
property in that locality? A. It is governed, in a measure, 

174 by reports I have heard of values and sales that have been 
made, with which I have had no connection, however. 

Q. So you do not know whether they are true or not? A. No. 

(The Witness was excused.) 

Thereupon— 

J. Louis Willige, a witness produced on behalf of the complain¬ 
ant, having been first duly sworn, was examined and testified as fol¬ 
lows: 

Direct examination. 

By Mr. Davis : 

Q. Mr. Willige, you live here in Washington; how long have 
you lived here? A. All my life. 
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Q. How old are you? A. Thirty-eiglit. 

Q. What is your occupation? A. Real estate broker. 

Q. How long have you been in that occupation? A. Since 1893. 

Q. While in that occupation, have you had much or little ex¬ 
perience in dealing with real estate in the city of Washington, 
whether as to buying or selling or loaning? A. I have had a great 
deal to do in all three of those connections. 

Q. In what portions of the city? A. All over Washington, city 
and county. 

175 Q. Having regard to your experience, are you, in your 
opinion, qualified to express an opinion as to the value of this 
property that we have under consideration, namely, premises 1331 
and 1333 E street, northwest, now occupied by the Shoomaker Com¬ 
pany, the lot being 37 feet, 3 inches front, by 159 feet, deep, and im¬ 
proved as the property now is? A. I am, so far as any real estate 
broker who has not made actual sales in the plot concerned. I knovr 
personally, and by very intimate connection with a number of sales 
in that locality, but not in that immediate block, or within a radius 
of two blocks, as Mr. Lambert has asked. 

Q. Under the instructions of the court this parcel of land is to be 
appraised at its fair market value as of July 1, 1909, and by this 
market value is meant what the property would sell for in cash, or 
on terms equivalent to cash, when offered for sale by one who de¬ 
sires but is not obliged to sell, to one who desires but is not obliged 
to buy. Having that in mind, what, in your opinion, is the value of 
this land? 

Mr. Lambert: The question is objected to as the witness has not 
shown himself properly qualified by experience in that locality. 

The Witness: My opinion, based on the property as it is, and 
occupied generally, hut not for its present specific purpose, based on 
my experience and my deduction as to the proper income there, 
would be $90,000, at four per cent net, or $3,600, being a four per 
cent investment on the property as it stands, with the improve¬ 
ments. 


Cross-examination. 

By Mr. Lambert: 

KJ 

Q. That estimate is arrived at without any reference as 
176 to what it is now used for, and without any reference to the 
most advantageous use to which it could be put? 

Mr. Davis: That question is objected to as without the scope of 
the instructions of the court. 

A. It is only without reference to the present personal individual 
occupant, but with reference to what it might he used for generally, 
and that is for a half a dozen different purposes. 

Bv Mr. Lambert: 

Q. Do you think the property could be used for any more ad¬ 
vantageous purpose than it is at present used for? 
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Mr. Davis: The objection is repeated. 

A. I think that the present is the most advantageous occupancy 
of it, but I think that for one or two other purposes it would rent, 
probably about as well. I think that it would not be as profitable 
to the person occupying, but I think it would rent as well for the 
present purpose, a five cent theater, or a lunch room, for example. 

(The witness was excused.) 

Thereupon— 

Thomas Bradley resumed the stand for further 

Direct examination. 

By Mr. Davis: 

Q. Are you now able to give us the date of the transaction about 
which you were testifying? A. Yes. I take it you mean the date 
on which the deposit was made, the contract signed? 

Mr. Lambert: Yes. 

The Witness: July 8, on the Killian property; the 14t.h, 

177 on the other. 

By Mr. Lambert: 

Q. 1909? A. Yes. 

By Mr. Davis: 

Q. When did the negotiations for the sale of the Killian property 
begin, if you are able to state, if you remember rightly. 

Mr. Lambert: I object to that. 

The Witness: I am not able to state from my memorandum. 

By Mr. Davis: 

Q. Are you able to state from memory? A. I should judge it 
was about a we-k before, but I cannot speak positively at this date. 

Q. And with reference to the Heilprin sale, can you give us the 
time? A. I think the Heilprin sale was a little later. 

Q. I mean the negotiations, not the actual sale. A. I do not 
know T . We sold through a broker to Mr. Heilprin. I do not know 
w T hen he first took it up with him. 

Q. Who was the broker? A. E. IT. Pillsbury. 

Q. Who was the broker in the Killian sale? A. Mr. Harrison. 

Mr. Davis: Subject to my statement already made that I expect to 
show that the bargain with reference to the purchase of each one of 
these pieces of land was closed, except as to the formalities 

178 of signing the agreement, putting up the deposit, prior to 
July 1, 1909, I ask the witness what was the price paid for 

those two pieces of ground. 

Mr. Lambert: I object to that on the ground that it is absolutely 
in the teeth of this instruction; that as far as we have affirmative 
evidence, the earliest sale was made after July 1, even the negotia- 
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Irons. The contract of sale, which is the only thing that can be 
considered, it seems to me, which is the only thing that answers the 
definition of a contract in regard to real estate in any way, w T as 
made on the 8th day of July, the earliest sale, and the witness says 
the best testimony he can give is that the negotiations were begun 
about a week before, v T hich would still bring it subsequent to the first 
day of July. As to the other one, he thinks they were later. 

This instruction here is to the effect that the commission cannot 
consider, nor allow in evidence, any testimony as to any contract 
subsequent to the first clay of July 1909. I say to open the doors 
with the testimony in the shape it is now would fly in the teeth of 
that instruction, and would be assuming something could be proven 
in the teeth of the positive testimony, so far as we have gone to the 
contrary. I further say that when people began telling about this 
proposition has nothing on earth to do with what the court means 
here by “contract’■ 3 ; it cannot have anything to do with it. 

I thought there might be some question raised in reference to 
details as to what was meant by the definition of this word or that 
word that the court used, and I asked the court to go into 

179 particularity in some of these instructions in regard to these 
words, not this one in particular, because I never assumed 

there could be any ambiguity in regard to a contract as to real 
estate; and the court refused to give some definitions in the instruc¬ 
tions on the ground it thought it must assume the commission would 
have some intelligence as to the construction of words that it used, 
and it would not attempt to make any strained conclusions or inter¬ 
pretation of them. I say that, in the face of that, and the positive 
testimony here that it took place after the first day of July, this testi¬ 
mony cannot be put in. Before I put my testimony in at all I 
investigated this situation very carefully as to every sale I could 
find anything about in that locality, with these instructions before 
me. I knew about this, went into it, found out the dates of the con¬ 
tracts, and immediately dismissed from my mind the use of it in 
any wav with my witnesses or the discussion of it in any way with 
my witnesses. I put my witnesses on here, and would have taken 
them into this transaction if it had not been that I found from the 
Loan and Trust Company that the contracts here did not come to a 
focus, w T ere not completed, until one, the 8th, and the other the 
14th, of July. I do not remember just now the dates, but I did get 
the information that they were subsequent to the first of July. 
Therefore I eliminated them completely, following that instruction. 
I sav it cannot be brought in now. 

Mr. Davis : I have nothing to say about it. I will take the ruling 
of the commission. 

Mr. Saul: The commission feel, from the directions of the court, 
that thev cannot admit the testimonv. 

ty 

Mr. Davis: I ask the Examiner to certify this question to 

180 the Court for answer, and I propose to prove by this witness 
that the property inquired about w 7 as sold for $15 a foot, and 
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I expect to prove by other witnesses that tlie transaction was effect¬ 
ively closed and the bargain made prior to July 1, 1909. 

Mr. Lambert: I object and except to the statement of counsel as 
to the testimony in the presence of the commission, after it has been 
excluded. 

Mr. Davis: The Examiner will please certify this question to the 
Court for its instruction to the commission, that is all I want to 
ask Mr. Bradley. 

(The witness was excused.) 

Mr. Davis: I have at least one other witness besides Mr. Nauck, 
who is here present—and whose testimony I desire to present to the 
commission,—which witness is confined to his house by illness and 
cannot be summoned. I will produce him as soon as he is able, 
but if he is not able, as I informed the court this morning I will 
have to ask the court’s indulgence until I can have him here. 1 
notice Mr. Shaw, whom Mr. Lambert has heretofore announced as a 
witness, is here present, and he might be called now. 

Mr. Lambert : I am willing to put him on. 


Testimony in Rebuttal. 

Thereupon Edgar B. Shaw, a witness produced on behalf of the 
defendant, having been first duly sworn, was examined and testified 
as follows: 

Direct examination. 


181 Bv Mr. Lambert: 

t 

Q. Mr. Shaw, what is your official position with the Munsey Times 
Company? A. General Manager of the Washington Times. 

Q. I will ask you whether you had anything to do with the pur¬ 
chase of the property known as the Shoomaker property involved 
in this case? A. I was present when the tender of the completion 
of the purchase money was made. 

Mr. Davis: If it is the object of this examination to confirm or 
corroborate the testimony of Mr. Lambert as to the fact of the sale 
and purchase of this property, and the price that Mr. Munsey paid 
for it, he can save himself any trouble about it. 

Mr. Lambert: There is a little more than that Mr. Davis. 

By Mr. Lambert: 

Q,. What are the circumstances to which you refer, and with 
whom? A. Do you want the story in detail? 

Q. Yes. A. I few days prior to first of May, 1906,1 was informed 
by Mr. Lambert. Mr. Munsey’s attorney, that it was necessary, on 
or before the first of May—before the first of May, I think—to com¬ 
plete the payment of the agreed price for the property, under pen¬ 
alty of loss of $5,000 already paid toward the purchase. The owner 
was a man by the name of Burke. In company with Mr. Lambert 
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T went to Mr. Burke’s house in Washington a few days prior 
182 to May 1, 1908, intending to arrange the payment of the 
remainder of the purchase price. We were told by Mr. 
Burke’s wife that he was out of town, she thought in Atlantic City; 
she did not know, could not tell us, at what hotel he was stopping. 
Finding the situation so unusual in that the owner of the property, 
to whom, under the agreement, $95,000 was to come to complete the 
purchase of the property, was out of town, so close to the time when 
the completion of the purchase must he made, and without having 
left any word as to his whereabouts, we determined to find him at 
once, to use every effort to find him at once. I sent a man to Atlantic 
City to discover where Mr. Burke w T as stopping- 

Mr. Davis: Gentlemen, I must object to this narrative on the 
ground that it is wholly irrelevant and immaterial. It leads to a 
statement by this witness, I assume, that the money was paid, which 
has already been testified, and about which no question is made. 

Mr. Lambert: I leads to more than that. He will reach it in a 
few T seconds. 

Mr. Davis: Thus far it points to that. If it points to anything 
else, it must be irrelevant and immaterial. That is the only thing 
we have here to do with. 

By Mr. Lambert: 

Q. Go, ahead, Mr. Shaw. 

Mr. Davis: Does the commission want to hear this, or not? I 
can not see that it enlightens the question in the slightest. 

Mr. Harrison: The commission would suggest that questioning 
by Mr. Lambert would expedite the testimony. 

188 Mr. Lambert : I think we can get through just as quickly; 
he is almost through now. 

Mr. Harrison: We are losing time in waiting; he might as well 
go ahead. 

The Witness: Mr. Burke was located by those means at a hotel 
in Atlantic City. Mr. Lambert and I took the money, $95,000 
in legal tender, with us to Atlantic City, located Mr. Burke late 
in the evening, and told him we had come to complete the purchase. 
lie first question was as to where was the money, and on our reply 
that we had it with us- 

Mr. Davis: I submit that anything that passed by way of con¬ 
versation prior to the transaction is utterly immaterial, and any 
inquiries or narrative concerning it is a waste of time. 

By Mr. Lambert: 

Q. Was a tender of that money made to Mr. Burke on that oc¬ 
casion? A. On that evening, yes. 

Q.. And did or did not Mr. Burke accept the tender? 

Mr. Davis: I object to that as utterly immaterial. He has tes¬ 
tified the money w T as final-y paid. 

Mr. Lambert: We are coming to the point of this proposition. 
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AVe are to investigate the circumstances in reference to the sale 
of this property and the purchase of this property, as well as other 
sales in the vicinity. The question here is simply this, that here, 
after the contest had been made for the sale with the owner and 
the tender made of the monev, there was hesitancv and disinclina- 
tion on the part, of the owner to go through with the deal; 

184 that he did not want to consummate the deal, and indicated 
he had an opportunity to sell the property then for more 

money, if he would let him off the deal. 

Mr. Davis: You know perfectly well you cannot consider that. 

Air. Lambert: That is a circumstance to show the fair value. 

Air. Davis: It is distinctly in the face of the court’s instructions. 

Air. Lambert: Ho, the Commission are to consider all the cir¬ 
cumstances. and that is one of the circumstances. 

Air. Safe : I think you had better put it in. 

Air. Harrison: Yes. we could judge by the balance of the testi¬ 
mony whether those would be good facts or relevant, or whether 
it is hearsav. 

t 

By Air. Lambert: 

Q. Go ahead. 

(The stenographer repeated the question as follows: “Q. Did 
or did not Air. Burke accept the tender?”) 

A. He refused it. 

Q.. State the circumstances. 

Air. Davis: That is my objection. 

Air. Lambert: Do I understand the Commission to rule that for 
what they are worth they will take them? 

Mr. Harrison: AVe are willing to listen to it to see how relevant 
it is. 

Air. Saul: These facts may have a bearing on the value. There 
have been a great number of objections made by both counsel 
which I suppose will be submitted to the court, and any 

185 statements which he might make that are objectionable will 
go in with the others. 

By Air. Lambert : 

Q,. Go ahead. A. In order to shorten it, may I ask in what de¬ 
tail you want it? 

Q. AVhat transpired with Air. Burke? 

Air. Harrison: Just as you recited the others. 

A. In our effort to complete the deal Air. Lambert and myself 
stated we could probably find a place where we might safely keep 
the money over Saturday night—it was a Saturday night—keep 
the money safely until Alonday, the amount being in currency. 
He at first agreed that if we could find a place in which it might be 
kept safely over Saturday night- 

Air. Harrison: Excuse me a. moment. Air. Lambert, could you 
ask the witness the questions that will lead up? 
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Mr. Davis: I wish he would go on now. As he has opened 
this, let us have all of it. 

Mr. Harrison: This is losing time, and is not relevant to what 
Mr. Lambert expected to bring out. 

Mr. Davis: He has developed a fact which I think he ought to 
complete the statement of, if we are to have any of it. 

Mr. Harrison: This is a detail that does not lead to what Mr. 
Lambert has given us a right to anticipate. 

Mr. Davis: If Mr. Burke did not want to take this money on 
Saturday night because it was in cash, and he did not want to 
run the risk of losing it, it can be shown. 

186 Mr. Lambert: What I propose to show is that when 
we found a place where we could keep it, he turned around 

and refused to accept it. and wanted to be let off. 

Mr. Harrison : Will you ask him if that is the reason he re¬ 
fused to accept the money? 

Mr. Lambert : If he is going into that, he might as well state it. 

The Witness: At first- Mr. Burke refused to accept the money 
on the ground that, he had no place to put it. He agreed to accept 
it at that time if we could find a place where it might be kept 
safely over Saturday night and Sunday. In the effort to find that 
place we went to a hotel at which there was a dinner or a banquet, 
found, after some difficulty, a Trust Company president who could 
get into a vault, and who agreed to keep the money safely over 
Saturday night and Sunday, we. as Mr. Munsey’s representatives 
to pay the costs. When that point had been developed, Mr. Burke 
flatly refused to accept the tender, to accept the money. That is 
the statement of the facts. 

By Mr. Lambert: 

Q. What, if anything, was said by Mr. Burke to you about throw¬ 
ing up the sale, getting out of it? 

Mr. Davis: I object, to that as without the scope of the Court’s 
instructions, and with the proper consideration of the Commission. 

A. I do not recall his statements on that point. I do not know 
whether it. is fair to state the general recollection? 

Mr. Harrison : No, we do not want the general recollection. 

187 The Witness: He refused to accept the money, a refusal 
which stood. I carried the money back to Washington 

the next day. 

By Mr. Lambert: 

Q. Can you tell us how near that was to the expiration of the 
time limit of the contract for the payment of the $95,000? 

Mr. Davis: I repeat my objection. 

The Witness : This was on a Saturday night, the Saturday night 
next preceding the first of May, 1906. My recollection is that Mon¬ 
day came on May 1. 

13—2247a 
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By Mr. Saul: 

Q. Was a formal tender made in Atlantic City? A. It was. 

Q. And refused? A. And refused. 

Bv Mr. Harrison: 

t 

Q. Do you recall his reasons for refusing? A. I recall this, he 
said, “I will not have anything to do with it”.. 

Q. Without anv reasons, as far as you recall it? A. I do not recall 
any express reason that was either logical or sensible. 

Bv Mr. Saul: 

i 

Q. When was it finally closed? A. A few days subsequent to 
May first. 

Q. A few days after that? A. Yes. 

Q. Voluntarily on the part of Mr. Burke? A. Mr. Burke then 

accepted the payment of the money. It was closed in Wash- 
188 ington. 

Cross-examination. 

By Mr. Davis : 

Q. Mr. Shaw, at that time you were negotiating with Mr. Burke, 
Mr. Munsey had already become the owner of the Munsey Build¬ 
ing? A. He had, yes. 

Q. How long had he owned it, do you know? A. I cannot an¬ 
swer that satisfactorily; I have not the dates in mv mind. He had 
owned the building from the time it was put up. 

Q. The building was then completed and in his occupancy? A. 
Yes. 


Mr. Davis : That is all. 

(The witness was excused.) 

(Counsel argued to the Commission at length.) 

Mr. Davis: What is the proposition to certify? 

Mr. Harrison: To make clear this last item for the Commis¬ 
sion, the contradiction as to whether we consider adaptability, and in 
in the same taking of testimony the present use. Adaptability 
would be a changed condition of the property; its present use, as 
it stands and exists today. There is a contradiction; the two things 
cannot run together. If we are going to show adaptability, that 
means one thing. 

Mr. Lambert: I will give notice that as to the first prayer in its 
entirety, which I offered, and which is reported on page three 
of this record, I will renew mv offer in regard to its granting on the 
ground that ambiguity has arisen as to the powers of the 
189 Commission to consider the matters and things treated of in 
that prayer, which were excluded and denominated, at the 
hearing of the Court, as merely argumentative. 

(Thereupon, at 5:20 o’clock p. m., the hearing adjourned until 
to-morrow, Friday, April 22, 1910, at 3 o’clock p. m.) 
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Washington, D. C., Friday, April 22, 1910. 

Before Mr. Justice Barnard. 

Met, pursuant to notice, at 1:30 o’clock p. m. 

Present, counsel for the respective parties. 

Mr. Davis: If your Honor will remember, among the instruc¬ 
tions which you gave to the Commissioners is the following: 

“6. The Commissioners shall not take any evidence offered tend¬ 
ing to prove offers made by intending purchasers or others to buy 
the parcel of ground referred to herein for any sum or sums of 
money, or to exchange the same for any other property or com¬ 
modity. But any bona fide sale made prior to the first day of July, 
1909, of lots similarly situated to the piece of property involved in 
this suit or recent bona fide contracts made prior to the first day of 
July, 1909, with land owners for the sale of other lands in the 
vicinity similarly situated, may be considered by the commission¬ 
ers, looking at all the circumstances of such sale or contracts, in the 
determination of the ultimate question of value.” 

It is a fact that two lots in this square lying between this prop¬ 
erty and 13th street, were sold and the transactions closed by the 
signing of the memoranda of the sale and the transfer of the deeds 
in the early part or the first half, of July, 1909. One of them was 
closed, so far as the formal execution of the contract was 
190 concerned, on the 8th of July, and another one on the 14th. 

My information was, before I put Mr. Bradley, of the Loan 
and Trust Company, on the stand, that these formalities all took 
place after the first of July, but my information also was that the 
agreement had been reached, the parties had come together, prior 
to the first day of July. I had Mr. Bradley testify that he made 
these sales and he produced memoranda showing the formal clos¬ 
ing of the transactions on the 8th and 14th of July. I asked him 
to state at what price the properties were sold, on my statement that 
I expected to prove that the bargains had in fact been closed before 
the first of July. On Mr. Lambert’s objection that the Commis¬ 
sion was bound to construe the expression “bona fide contracts made 
prior to the first of July” as actually executed contracts so as to be 
enforceable under the statute of frauds, the Commission declined to 
allow my witness to answer, notwithstanding my statement that I 
expected to prove that the bargains were made and completed, and 
the price agreed upon in each instance between the parties, prior 
to the first of July, and upon their refusing to permit him to an¬ 
swer I stated that I proposed to prove by him that the price was 
$15 per foot, and expected to prove by other witnesses that the 
transactions were effectively closed and the bargains made prior 
to July 1, 1909. I asked the Examiner to certify that question to 
your Honor for instructions to the Commissioners, and I am here 
to ask your Honor to say that the Commission should take the 
answer of Mr. Bradley and consider the sales in making up their 
findings, and I ask your Honor to go further, if necessary, and 
amend this instruction by saying, “any bona fide sale made prior 
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to or near the first day of July, 1909, or any recent bona fide 

191 contract made prior to or near the first day of July, 1909.” 

It is perfectly manifest that these sales made, one of them 

effectively on the 8th of July and the other one on the 14th of 
July, are so near the first of July as to reflect light on the value of 
that property on the first day of July. 

(Further argument followed.) 

The Court : There is a question of value of a piece of property at 
a certain time. I say, would not sales made at or about that time 
be competent? 

Mr. Lambert: If they are, then I submit this instruction is 
absolutely wrong. 

The Court : Maybe it was wrong; maybe I could have been more 
liberal in it. 

Mr. Lambert : And I have followed the instruction. I have been 
waiting since February 3 for the testimony. Mr. Davis has ob¬ 
jection after objection in here to testimony as to facts subsequent to 
the first of July. 

* * * * * * * 

The Court : It seems to me that sales after the first of July might 
have had some influence, and I think I was too strict when I took 
that view T of it. 

Mr. Davis: I will be perfectly candid with the Court. I was 
informed about this matter, that the bargain had been made, and 
that that thing had been closed, except the mere execution of 
the papers, in the month of June, and these are the only sales that 
have been made in that square for years. 

Mr. Lambert: 0, no, the corner was sold at $80 a square 

192 foot within a year and a half. That is a much larger sale. 

Mr. Davis: You have that in. 

The Court: "Would not this remedy it, so far as the present 
situation is concerned, if the Commissioners were simply instructed 
to take this testimony, and then let it in, subject to your exception, 
if you wanted any? These are the only two cases you know about 
or Mr. Davis knows about. 

Mr. Davis: It is all in the instruction which I offered, as fol¬ 
lows : 

“The Commissioners are instructed to receive the proffered testi¬ 
mony as to the sales of property in the neighborhood of that in 
question in the first half of July, 1909, and to consider the same 
as bearing upon the value of the property in question as of July 1, 
1909, giving to such testimony, in connection with all the other 
testimony in the case, such weight as the Commissioners may think 
it properly entitled to.” 

The Court: 1 think that is fair. 

Mr. Lambert: I disagree with that instruction in this particular, 
in the fact that it tells the jury they have to give that. They may 
not consider it bears on it at all. 

The Court: They are not to consider it if it does not bear on it; 
consider it as bearing on it. 

Mr. Lambert: “Consider as bearing”, this says, “upon the value 
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of the property in question as of July 1, 1909.” I submit that 
ought to come out. 

The Court : Say, “what- bearing, if any, it has.” 

Mr. Davis : Put in “if any.” 

193 Mr. Lambert: “To consider what hearing, if any, it has?” 

Mr. Davis: “To consider the bearing of the same, if any.” 

Mr. Lambert: I object to that. 

The Court: “To consider what bearing it has;” that is all. 

Mr. Davis: “And to consider what bearing, if any”. 

The Court: “It has.” 

Mr. Davis: “'What bearing, if any, it may have on the value of 
the property in question as of July 1, 1909.” 

Mr. Lambert : Stop right there. 

Mr. Davis : “Giving to such testimonv, in connection with all the 
other testimony in the case, such weight as the Commissioners may 
think it properly entitled to.” 

Mr. Lambert : I submit that is absolutely surplusage. 

The Court: I cannot see it can do any harm to put it in there. 
The other gives it, what bearing it has on it. 

Mr. Davis: Your Honor, I am willing to strike out the latter part. 
I put that in out of abundant fairness. 

The Court : Then strike it out. 

Mr. Davis: Then it reads thus: 

“The Commissioners are instructed to receive the proffered testi¬ 
mony as to the sales of property in the neighborhood of that in 
question in the first half of July, 1909, and to consider what bear¬ 
ing, if anv, it may have upon the value of the property in question 
as of July 1, 1909.” 

Mr. Lambert: I object to that, especially in view T of the fact 
that we have proceeded in the way Mr. Davis has. 

The Court: If you have other testimony you want to put in, 
you can have time, but for the present time you are not 

194 informed of any sales. 

Mr. Lambert: It is not that. Here is the difficulty. My 
witnesses, bv Mr. Davis’ own action, w^ere held dowm to July 1. 

The Court : I know, because that rule w T as so strict. 

******* 

Mr. Lambert : There are two other matters here to be considered. 
I think your Honor was a little too strict in another instruction. 

Mr. Davis: As to the first prayer, page three of the record, you 
asked the Court to give it. 

Mr. Lambert: That is wiiat I am going to refer to. This prayer 
was taken directly from the other condemnation proceedings in the 
five squares case. It reads this w T ay: 

“1. The parcel of land in this case is to be appraised at its fair 
market value as of July 1, 1909, and by such market value is meant 
wdiat the property would sell for in cash or on terms equivalent to 
cash when offered for sale by one wdio desires but is not obliged to 
sell to one who desires but is not obliged to buy.” 

This was a prayer I submitted, and I put in the present fair 
market value, but it was changed to .Julv 1. 
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(Mr. Lambert read the prayer submitted by him, Record, page 

That is the prayer which I say has been handed down in all the 
condemnation cases. 

* * * * * * * 

The Court : I will let the jury straighten the matter out. They 
have a perfect rule there, they have taken testimony about it, and 
they are bound to consider that testimony—any testimony 

195 that is taken in the case; and the argument you may make, 
and the argument Mr. Davis may make, will be on opposite 

theories, but still they have to go bv that rule, what was that 
property worth at that time? 

Mr. Lambert: For any purpose. 

The Court; Tliev have to consider the testimonv. I do not 

l t 

think I will disturb the instruction. I think you gentlemen are 
free to argue that. Here is a matter that is to go to the jury, and 
they are the ultimate judges of that, what is the value of that prop- 
ertv? You cannot get awav from that instruction, I do not care 
what argument you bring up. 

(After further argument from counsel on both sides an adjourn¬ 
ment was taken until tomorrow, Saturday, April 23, 1910, at 3 
o’clock p. m.) 

Saturday, April 23, 1910. 

Met, pursuant to adjournment, at 3 o’clock p. m. at the same 
place. 

Present, the Commissioners; Henry E. Davis, Esq., solicitor for 
the complainant; Milton J. Lambert, Esq., solicitor for the defend¬ 
ant; Samuel Me. TIawken, assistant clerk of the Supreme Court of 
the District of Columbia, and witnesses. 

Thereupon Ben B. Bradford, a witness produced on behalf of the 
complainant, having been first duly sworn, was examined and tes¬ 
tified as follows: 

196 Direct examination. 

By Mr. Davis : 

Q. Please state your name. A. Ben I). Bradford. 

Q And your age and occupation? A. o2; real estate broker. 
q‘ In the District of Columbia? A. Tn the District of Columbia, 

ygg glJ* # 

Q. How long have you lived here? A. Since 1880. 

Q. And how long have you been engaged in this District in the 

real estate business? A. Since 1884. 

Q During the time you have been so engaged, has your experi¬ 
ence in dealing with real estate in the city of Washington, whether 
as to buying or selling the same or negotiating loans thereon, been 

much or little? A. Considerable. . . 

Q. In what parts of the city? A. Down town, principally. 
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Q. In the expression “down town” do you or not include- A. 

F street, G street, 13th and 14th streets, all the down town district. 

Q. Mr. Bradford, we have under consideration here the valuation 
of what is known as the Shoomaker property, Nos. 1331 and 1333 E 
street northwest, in this city. Have you had much or little, if any, 
dealings with real estate in the neighborhood of that property? 
A. I have sold the Shoomaker property twice; was a part 

197 owner at one time, and sold it to Frank Burke the last 
time. 

Q. And how about the property next door? A. I was also inter¬ 
ested in the Lawrence Hotel twice. 

Q. During your experience in the real estate business, state, if you 
please, whether or not you have kept yourself familiar with the 
values of real estate in that particular section? A. I have, yes sir. 

Q. Are you now familiar with them? A. I am. 

Q. You say that you sold the Shoomaker property, that we are in¬ 
quiring of, twice? A. Yes sir. Another gentleman and myself 
bought it from Joe Rickey in 1895, I think, for $51,500- 

Mr. Lambert: I object to anv testimony- 

By Mr. Davis: 

tv 

Q. Never mind as to the amount. Amu bought it from Rickey in 
1895, and then when did you sell it? .V. We sold it in about five 
years, I think, four or five years; somewhere around there. 

Q. To Burke? A. To Frank Burke. 

Q. What in your opinion. Mr. Bradford, are the elements bearing 
upon the question of values of real estate in that particular neigh¬ 
borhood, as to elevating them or lowering them, either? A. I 
think, considering the park in front of that block, the theater, the 
Munsey building, a five cent show there, several bar rooms, I 

198 would consider that that block is not a commercial block. 
When I say, “commercial block,” I mean commercial busi¬ 
ness, haberdashers, and different things of that kind. 

Q. And what, if any, effect upon the value, in your opinion, has 
the presence there of the Washington Post building and the Munic¬ 
ipal. building? A. I do not think any of those buildings do busi¬ 
ness. any good—never did. 

Q. And what, if any, effect upon values there, in your opinion, 
has the presence on the southwest corner of Pennsylvania Avenue 
and 13th street of the railway building? A. I do not think that 
helps business any. 

Q. Considering, as the fact is, as known to all, that Pennsylvania 
Avenue runs diagonally from 13th to 14th street, and this par¬ 
ticular square in which this property is located is, as it were, set in 
an eddy there, does that or not have any effect on the value? A. I 
think it hurts the business. 

Q. Having in mind, Mr. Bradford, your experience throughout 
the city, and particularly in this locality, and your knowledge of 
values in the city generally, and particularly in this locality, what, in 
your opinion, is the value of this Shoomaker property, 1331 and 1333 
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E street? A. I should say about $12.50 a foot, or somewhere be¬ 
tween $70,000 and $75,000 not over $75,000. 

Cross-examination. 

Bv Mr. Lambert : 

i 

Q. Mr. Bradford, have you any personal knowledge of any sales or 
transactions in that block, say from 1906 up to July 1, 1909? 
199 A. 1906—I sold property in blocks further down; I did not 
sell any property in there. I knew of the Nailor sale, because 
I was consulted as to the price. 

Q. That was subsequent to July 1, 1909? A. That was about a 
year ago, I think. 

By Mr. Saul: 

Q. IVhat is the Nailor sale? A. Killian bought it. I put the 
value at $12.50 a foot, but they said they thought they could get 
$15, and I said, “For God’s sake don’t let them go, but sell it; take 


Bv Mr. Lambert : 

Q. You had something to do with that sale? A. I had nothing 
to do with it, but I was approached as to putting a value on it. 

Q. You do not know of your own knowledge what it brought? A. 
Yes, prettv sure. Mat Trimble told me. Of course, I didn’t make 
the sale; I was not interested in it at all. Those things get around. 

Q. You have no knowledge of any sale from 1906 up, in that 
block, to your personal knowledge? A. No. I think not. 

Q. Have you any personal knowledge of any sale between 14th 
and loth streets on Pennsylvania — in that time? A. No. 

Q. You know, of course, what the property on the south side of 
Pennsylvania — between 14th and 15th brought? A. Yes, sir, 
I was a witness for the government. 

Q. And you are aware. I suppose that what is known as 
200 the Cornwell property there brought $20 a square foot? A. 

No. it did not; it brought $16 a foot, the corner of 15th, I 
think, $16 a foot. My appraisement was within a thouasnd dollars 
of what they got. 

Q. Do you mean to say that the Cornwell property did not bring 
$20 a square foot? A. No sir. $16. 

Q. Are you sure of that? A. I am pretty sure. 

Mr. Davis : I object to this whole line. 

Bv Mr. Lambert : 

Q. I am speaking of the valuation which was placed on it. 

Mr. Davis: I object on the ground that the evidence of the price 
aw r arded for the property now 7 inquired of is matter of record which 
is accessible, and which is the best evidence. 

By Mr. Lambert : 

Q. Do you or do you not know 7 what that Cornwell property 
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brought? A. If you want me to say, I do not know as it is compe¬ 
tent, whether I ought to say it, but it brought a good deal less than 
$12 a foot, if you figure the value of the building. 

Q. I am not speaking of the improvements; I am speaking of 
what is awarded for the land. A. I am speaking of that. They did 
not get anywhere near $16 a foot. 

Q. You are sure about that? A. Yes, I am sure. 

201 Q. Would it change your idea of the value if the report of 
the Commission showed $20 a square foot? A. Not a particle 

Q. Mr. Bradford, ! suppose you think the placing of the Munic¬ 
ipal Building opposite this property depreciated its value, too? A. 
I do not think it has done it any good. I do not think any govern¬ 
ment building benefits business property. That has been shown on a 
number of occasions. For instance, the Metropolitan Bank on 15th 
street, they wanted to put up a nine story building, but they could 
not do it because the Treasury Department was opposite. 

Q. Your idea is that the fact that this piece of propertv has a front¬ 
age on Pennsylvania Avenue, as well as E street, is a detriment in¬ 
stead of an cl advantage? A. It is on E street; it is not on the Ave¬ 
nue. You have to cross a parking to get to it. 

Q. Do you mean to say you have to cross a parking? A. Yes sir, 
you have to cross a little parking there right in front of it. I do 
not think that does it any good. 

Q. Do you not know that parking does not extend in front of this 
property? A. It goes right up to it. 

Q. But you do not have to touch that parking to get to Penn¬ 
sylvania Avenue? _ A. You have to go around it. If that building 
was on Pennsylvania Avenue, for business purposes, the people would 
go right in there. If they go up there they are more apt to go up to 
14th street. 

202 Q. Do you think that makes it less valuable than property 
on E street, say, a block further down? A. Further down? 

Q. Yes. A. No, I do not consider any E street property more 
valuable than I value that between 13th and 14th; I do not think it 
is worth that. I can buy property in there for $8 a foot. 

By Mr. Saul: 

Q. Between what streets? A. Between 12th and 13th. 

Mr. Saul: You said 13th and 14th. 

The Witness: I meant 12th and 13th. 

By Mr. Lambert: 

Q. You can buy property between 12th and 13th, and you think 
this property is no more valuable? A. 0 yes, more valuable. I 
testified this is worth about $12.50 a foot. 

Q. But you yourself do not know of any sales in any of those 
blocks since 1908? A. No. I sold property between 12th and 
13th on the Avenue, but that is very different property when it comes 
to business. 

Q. What did the property between 12th and 13th on the Avenue 
bring, and when did you sell it? A. I sold one piece about nine 
' 14—2247a 
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months ago. It brought twenty dollars and a few cents a foot; but 
I sold another piece in there for $21 a foot. 

By Mr. Saul: 

203 Q. How deep? A. Shallow; very shallow. 

Q. But how deep? A. About 72 or 73 feet. And another 
thing, the reason I sold it was, I suppose, because of the man next 
door owning the property, and he wanted to enlarge, wanted to pro¬ 
tect himself. 

By Mr. Lambert : 

Q. E>o you know anything about the prices the Travers estate 
brought? A. This was a part of the Travers estate—was originally. 

Q. Do you know what the property at the corner of 14th and Penn¬ 
sylvania Avenue sold for? A. Yesterday’s sale? 

Q. No, I mean when it was purchased. A. I do not remember 
exactly. I had a price on it; in fact, had an option on the property 
for about a week, and the day my option ran out it sold to these other 
people. I do not remember the price, I will acknowledge that. 

Q. Do you not know they refused $40 a square foot for that prop¬ 
erty? A. I think they have sold it for less than that. 

Q, I say, do you not know $40 was refused? A. They sold it for 
$300,000 yesterday. 

Q. That was about $35 a square foot, was it not? A. That is the 
price, whatever it was. I know it was under $40. They did hold 
it for nearly $400,000. It was very shallow ground, and runs all 
the w r ay up 14th street. 

Mr. Davis: I object to any testimony in relation to this sale as out¬ 
side the scope of the inquiry. 

204 By Mr. Lambert: 

Q. Assuming that the Cornwell property, consisting of two lots, 
one containing 10,380 square feet, and the adjoining lot containing 
6,067.65 square feet, was appraised at a total of $248,995 by the 
award of the Commission in the Five Squares case, I will ask you 
whether that would have any bearing on the value of this property? 

Mr. Davis: I object to any inquiry about this matter. The record 
in the case from which Mr. Lambert is speaking shows that the 
appraisement was filed September 2, 1909, which is beyond the 
scope, in point of time, of this inquiry. Also, the property itself is 
not in such proximity to that in controversy that its value sheds any 
light upon the value of the property in controversy. The question 
is further objected to as purely hypothetical, and, moreover, the ap¬ 
praisement assumed in the question includes that of the improve¬ 
ments, as well as the ground on which the improvements stand; for 
all of which reasons this question is irrelevant, immaterial, and the 
testimony respecting it is incompetent, and not such as can be con¬ 
sidered by this Commission. 

By Mr. Lambert: 

Q. Go ahead, Mr. Bradley, answer the question. 
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(The reporter repeated the question.) 

A. None at all. 

Q. Now I will ask you to look at the plat book of this property, 
square 254, this property being lot 6, showing the government res¬ 
ervation on the south, and I will ask you whether or not you still 
maintain that to go in and out from this property you would 

205 have to cross the government reservation? A. You can cross 
right up here at the corner. If I was walking up there ten 

to one I would go straight ahead; I would not branch over here. 

Q. As a matter of fact, a straight line from this property goes 
straight out on Pennsylvania Avenue? A. Yes. 

Q. Without any necessity of crossing the government reservation 
at all? A. If you were going into Shoomaker’s property you would 
probably cross that. 

Q. I am not speaking of what you would probably do. Suppose 
you were standing in front of this property and wanted to walk on 
Pennsylvania Avenue, would you have to cross any government 
property? A. No, you would not. 

Q.. Suppose you were standing on Pennsylvania Avenue opposite 
this property, and wanted to go into it, would you have to cross any 
government reservation? A. No. but, nevertheless, the reservation 
is there; runs right up to it; that is what I said. 

Mr. Lambert : That is all I care to ask this witness. 

Redirect examination. 

By Mr. Davis: 

Q. Nevertheless, Mr. Bradford, notwithstanding the fact that this 
reservation does not come up to the point there still is an intersecting 
space which would have to be crossed to get from Pennsylvania 
Avenue? A. Most assuredly; it runs right up to the front 

206 of the building, up to the Shoomaker property, and is a det¬ 
riment, there is no doubt about that, to business property; 

but to residence property it is a benefit. 

Recross-examination. 

By Mr. Lambert: 

Q. You speak of using this property for commercial purposes, 
such as a haberdasher’s store, and things of that kind. What would 
you say as to its availability for use as a lunch room? 

Mr. Davis: I object to that as outside of the instructions of the 
Court, and as incompetent, irrelevant, and immaterial, and matter 
not proper to be considered by the Commission. 

(The stenographer repeated the question.) 

Mr. Davis: I object further to the question as the statement of 
the witness was not with reference to this particular property, but 
all property along the street. 

The Witness : I think that is a good square for lunch rooms. 
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By Mr. Lambert : 

Q. How about its availability for a theater? 

Mr. Davis: I make the same objection. 

The Witness: It seems to be good. 

Mr. Lambert : That is all. 

Mr. Davis : That is all, Mr. Bradford. 

(The witness was excused.) 

Thereupon Thomas Bradley, recalled as a witness for the com¬ 
plainant, testified as follows: 

207 Direct examination. 

By Mr. Davis: 

Q. Mr. Bradley, what was the price at which the property concern¬ 
ing which you were testifying the other day was sold to Mr. Killian 
and Mr. Heilprin? 

Mr. Lambert: I renew my objection to this question, for the 
record. 

Mr. Davis: The Court directs the Commission to receive this tes¬ 
timony. 

The Witness : $15 a square foot. 

By Mr. Davis: 

Q. What was the nature of the property sold to Mr. Killian in re¬ 
spect to its being improved or occupied? A. The Killian lot was 
not improved. It was bringing a small rental in connection with its 
use as a summer garden, or beer garden, in connection with the ad¬ 
joining property on the east. 

Q. IIow much was it renting for? A. $40 a month. 

Q. And the other piece sold to Mr. Heilprin, what was its condi¬ 
tion in respect to being improved or occupied? A. There was a 
building on there occupied as a saloon or restaurant, and the lot in¬ 
cluded about six feet of the adjoining building on the west, which 
the occupant of that building was also paying rent for. 

Q. How much rent was the whole piece sold to Mr. Heilprin yield¬ 
ing per month? A. $187.50 per month? 

Cross-examin ation. 

By Mr. Lambert: 

208 Q. Mr. Bradley, what lots were these you speak of? A. 

Lots 37 and 38. 

Q. To whose estate did they belong? A. They belonged to Mrs. 
Margaretta L. Nailor, under the will of her husband, Allison Nailor, 
deceased. 

Q. How long had they been on the market? A. We had only 
had them, I think, about a month—less than a month. 

Q. She was desirous of selling the property, was she not? 
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Mr. Davis: I object to that a - irrelevant and immaterial, and not 
proper to be considered by the Commission. 

The Witness: She desired ns to sell the property, yes. 

By Mr. Lambert: 

Q. She was anxious to close it out? 

Mr. Davis: I make the same objection. 

The Witness: I do not know what her personal feelings were. 
I never saw Mrs. Nailor myself; I am unable to say. 

By Mr. Lambert: 

Q. This property was lots 37 and 38 shown on this plat? A. Yes. 
Q. About how much frontage was there to the Killian lot? A. 
The Killian lot was thirty feet, as I recollect it, and this one was a 
little more. 

Q. The Killian lot had no alley facilities, did it? A. This 

209 is 3,044 feet, and this was an even 3,000. 

By Mr. Saul: 

Q. They both sold for the same figure, did they? A. $15 a foot, 
the whole building. 

By Mr. Lambert: 

Q. The lot 37 had no alley facilities, did it? A. No, it had no 
alley facilities. 

Q. Lot 38 had but a portion of an alley behind it? A. Yes. 

Q. In other words, both lots backed up against the rear of lot 32, 
fronting on 13tli street? A. Yes, except part of lot 38 was on the 
alley. It had access to the alley, but lot 37 did not. 

Q. Lot 38 had access to the alley, merely as to a portion of it in 
the rear; nothing on the side? A. That is as I understand it, yes. 

Q. That property is within one or two doors of 13th and E streets, 
is it not? A. No, it is not within one or two, it is more than one or 
two, it is three or four from there—four doors. It is the fourth. 

Q. That property had no frontage whatsoever on Pennsylvania 
Avenue, did it? A. No. 

Mr. Lambert: That is all. 

Redirect examination. 

By Mr. Davis: 

Q. It is opposite the little public reservation there between Penn¬ 
sylvania Avenue and E street? A. Directly opposite the parking, 
yes. 

210 


Mr. Davis : That is all. 
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R ecr oss-examination. 

By Mr. Lambert: 

Q. It is directly opposite the location of the statue there in the 
parking, is it not? A. I should say so; I believe 1 never noticed 
the exact location of the statue. 

Q. And pretty close, also, to the public convenience station in the 
parking, is it not? A. Yes. 

Thereupon Franklin V. Killian, a witness produced on behalf 
of the complainant, having been first duly sworn, was examined 
and testified as follows: 

Direct examination. 

By Mr. Davis : 

Q. Your name is Franklin V. Killian? A. Yes sir. 

Q. You live in this city? A. Bom and raised here, yes, sir. 

Q. You have lived here all your life? A. Yes sir. 

Q. You are, I believe, the proprietor of the Franklin Steam 
Laundry, on the west side of 13th street, north of E, in this city? 
A. Yes, sir. 

Q. Are you the Mr. Killian who bought from Mrs. Nail or a 
piece of property respecting which Mr. Bradley has just testified, 
on the north side of E street, west of 13th? A. Yes sir. 

211 Q. You paid what price for it? A. $15 a foot. 

Q. Had you any particular reason for buying that prop¬ 
erty? A. Yes sir. 

Q. What was it? A. To prevent shutting off the light and venti¬ 
lation of the plant. We are right on the building line. 

Q. How tall is the laundry building there? A. Five stories, one 
of them, and one is four. 

Q. With reference to the southern exposure, how is it equipped 
with reference to windows and for purposes of ventilation? A. We 
have not any southern exposure at all. 

Q. Except for this lot? A. It faces west, in the rear. 

Q. Assuming, Mr. Killian, that you did not need this lot, that 
you bought at $15 a foot, for the purpose of contributing to your 
plant in respect of light and ventilation, would you or not have 
paid $15 a foot for it? 

Mr. Lambert: I object. 

The Witness: No, I could have put my money to better advan¬ 
tage, get more interest on it. 

Q. The moving inducement for you to buy that was the purpose 
you have stated? A. That was all, yes sir. I was really forced to 
buy it. 
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Cross-examination. 

By Mr. Lambert: 

Q. Mr. Killian, you liad a conference with Mr. Oyster 

212 in regard to purchasing, did you not? A. Yes sir. 

Q. And in the course of that conference you told Mr. 
Oyster that you considered that you had got that at a very reasona¬ 
ble price, did you not? A. A fair price. 

Q. I believe you also told him that you would not dispose of it 
at as low a price as you had given for it? A. Yes, I offered it for 
sale. 

Q. At the same price? A. Yes sir. but I was to take so much 
off the rear to protect my present building. 

Q. But you considered it a reasonable price? A. I say I offered 
it for $15 a foot. 

Q. But you were going to cut off a part of the rear? A. Yes 
sir. 

Q. How much of the rear were you going to cut off? A. Fifty 
feet. 

Q. You were going to moko a 95 foot lot? A. (Indicating on 
plat.) I was going five feet back this way, and fifty feet this way. 

Mr. Davis : That is. he was going to take off the northeast corner 
of the lot, running 58 feet north and south, and 5 feet east and 
west. 

The Witness: To protect my building in respect to windows. 

By Mr. Hill : 

Q. Where is your building now? A. Right on the building 
line. 

Bv Mr. Lambert : 

*j 

213 Q. Then after you had arranged to take off 5 feet in width 

and 50 feet in depth of this lot towards E street, you were 

willing to sell and offered it for sale, at $15? A. Yes sir. 

Q„ That would be a portion of the lot only 50 feet in depth, would 
it not? A. No, it would leave the lot 100 feet deep. 

Q. On one side? A. It would only go 5 feet deep. 

Q. But to the extent of 5 feet it would only be 50 feet deep, would 
it not? A. 100 feet deep. 

Q. How would it be 100 feet deep if you take 50 feet off? A. I 
would only take 50 feet in length. 

Q. Then, if you take 50 feet in length starting from E street, and 

going back, you would have a lot- A. I would have a lot in this 

shape (indicating). 

Q. To the extent of 5 feet of its width it would be only 50 feet 
deep? 

Mr. Davis : From the street. 

The Witness: Yes. But the whole front would remain as it is, 
30 feet five and a quarter inches, 50 feet deep. 
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By Mr. Lambert : 

Q. But 5 feet of that would be only 50 feet? A. No, 25 feet five 
and three-quarters inches. 

Mr. Harrison: The dimensions would be 30 by 50; then, in the 
rear, it would be 25 by 50. The frontage would be 30 by 50, the 
rear running to that 50 would be 25 bv 50. because 5 feet would be 
gone in the rear, a 5 foot strip. 

214 By Mr. Lambert: 

Q. And it was after you did that you were willing to take the 
same price you paid for it? A. Yes sir. 

Q. And you considered what you had paid a reasonable price? 
A. Yes sir. 

Mr. Lambert : That is all. 

By Mr. Harrison: 

Q. I would like to ask Mr. Killian if he would figure the value 
in there running back to a width of an alley, over 150 feet, a better 
value than what you paid for the 100 feet? A. If we had an open¬ 
ing to the alley? 

Q. Yes. A. Certainly. I wish I had one; I would pay more 
for it. 

Q. To the full depth, if it was a greater depth? A. Yes, so I 
could get an outlet. 

Thereupon— 

August W. Noack, a witness produced on behalf of the complain¬ 
ant, having been first duly sworn, was examined and testified as 
follows: 

Direct examination. 

By Mr. Davis : 

Q. State your name, please. A. August W. Noack. 

Q,. Your age? A. Forty-six. 

215 Q. How long have you lived in this city? A. About 45 
years. 

Q. What is your occupation? A. President of the Shoomaker 
Company. 

Q. How long have you been president of the Shoomaker Com¬ 
pany? A. About 24 years, 23 or 24 years. 

Q. How long have you known the property occupied by the 
Shoomaker Company, number- 1331 and 1333 E street, north¬ 
west? A. A good many years. 

Q. How many? A. Thirty odd years—or 40 probably. 

Q. How long have you been employed about that property? A. 
Thirty years. 

Q. Who owned it before the Shoomaker Company—I mean as a 
place of business? A. Before the Shoomaker Company, .Joseph K. 
Kiekey. 
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Q. How long did he conduct it? A. For about four years, be¬ 
tween four and five years—three years. 

Q,. Before him, who conducted it? A. William Shoomaker. 

Q. And before him? A. The firm of Shoomaker & Herzog. 

Q. Who was conducting the business when you went into the 
employ? A. Shoomaker and Herzog. 

Q. So that you have been continually employed with 

216 the Shoomaker Company and its predecessors there for some 
30 years? A. Yes sir. 

Q. Upon this same property? A. The same property. 

Q. Mr. Noack, during the 30 years you have been employed 
there on these premises, have you known the condition of the prop¬ 
erty along that square from 13th to 14th streets? A. Very well. 

Q. And you are familiar with the changes that have occurred 
there during those 30 years? A. Very well. 

Q. I show you a photograph and ask you whether or not that 
correctly represents the appearance of that street as it was on July 
1, 1909 (handing witness photograph) ? A. All with the exception 
of the statue that they have put there since. 

Q. And the little five cent theatre? A. And the five cent theatre. 

Q. Otherwise it is a correct representation of that square as it 
was on July 1, 1909? A. Yes sir. 

Mr. Davis: I offer this in evidence as exhibit Noack No. 1. 

By Mr. Davis : 

Q. Before taking it up in detail, I show you this and ask you if 
that is a representation of the place as of that date, with the ex¬ 
ceptions you have indicated? A. Yes sir. 

217 Q. It appears to have been taken from a little different 
angle, that is all. 

Mr. Davis : I offer that as exhibit Noack No. 2. 

By Mr. Davis : 

Q. Mr. Noack, I hand you this exhibit No. 1 and ask you to take 
the buildings, beginning on the left, as they are numbered, from one 
to 14 inclusive, and state the history of each one of those buildings 
within your recollection. A. The building at the northeast corner— 
in 1884 the Western Union Telegraph Company improved this 
building, tore out the front and began their operations there. 

Q. Was it the Western Union or the B. & O.? A. The B. & O.; 
pardon me. About 12 years ago, or a year or two more than that, 
I do not just recall the B. & 0.- 

Mr. Saul: Did you not say the telegraph company? 

The Witness: I made a mistake; it was the B. & 0. They had 
messengers on Little Shetland ponies, if you remember. That was 
the first introduction of pony delivery here. Mr. Reizenstein, I 
believe, then occupied the corner of 15th and New York Avenue. 
The railroad ticket office then moved up in that neighborhood, and 
the B. & 0. Railroad Company desired to get up in that neighbor¬ 
hood, and Reizenstein moved down to this corner. 

15—2247a 
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By Mr. Davis: 

Q. What kind of a place did lie have there? A. Haberdeasher, 
gents’ furnishings. 

Q. Is he there now? A. No sir. 

218 Q. How long since he moved away? A. About two and 
a half years ago. 

Q. What is there now? A. A saloon. 

Q. Take the next building. A. The next one is. occupied by Dan 
Loughran, as a cigar store. That has been there as long as I can 
remember. The lower part is occupied by him. The upper part, up 
to a few days ago, was occupied by the Garrick Club, having a bar 
room license. 

Q. Is the upstairs occupied now? A. It was put into the hands 
of a receiver; day before yesterday the receiver was appointed. 

Q. Now. number 3. A. Number 3 is the Postal Telegraph Com¬ 
pany Building. The former building was occupied, up to 1896, 
by Mr. Becker as a harness store. At that time Mr. Becker moved 
up town. 

Q. Before Becker occupied it, who occupied it? A. It was a 
saloon. 

Q. Do you remember when that building was put up? A. This 
building here? 

Q. Yes. A. In 1896. 

Q. Who occupies the building? A. The telegraph office occupies 
that building now, the Postal Telegraph office. 

Q. Does it occupy the whole building? A. No, it occupies the 
lower front, the downstairs, and the three upper floors, and all the 
back building. That extends back to the alley, and it goes 

219 off on an angle, and back into the alley again, and off on a 
line. 

By Mr. Saul : 

Q. Who occupies that? A. The telegraph company. We had an 
opportunity of renting- 

Bv Mr. Davis: 

tj 

Q. Never mind about that; that w r ould not be relevant. The tele¬ 
graph company occupies the portion of the building you have in¬ 
dicated. How about the rest of the building, is that occupied? A. 
No sir. 

Q. How 7 long has it been unoccupied? A. From what T can learn 
and seeing the signs in the windows, it has been unoccupied a 
great many years. 

By Mr. Saul : 

Q. How 7 much of it is unoccupied? A. Just the low 7 er floor; that 
is; the first floor above the office. 

Q. That is the only thing they have not got? A. Yes. 

Q. And that is vacant? A.'Yes, and all the upper floors are 
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vacant. They used to have their telegraph offices upstairs, hut they 
moved them all down on the lower floor now. 

Q. And the balance is vacant? A. Yes sir, from what I can 
learn from the cashier of the telegraph office, whom I spoke to, 
keeping in touch with things that go on on that block. 

By Mr. Davis : 

220 Q. Now take No. 4. A. No. 4 is the Gerstenberg build¬ 
ing. He occupies that as a restaurant and saloon. 

Q. And the next, No. 5. A. No. 5 is the Post building. 

Q. The Washington Post? A. The Washington Post. 

Q. How long has that been built? A. The Washington Post 
built their building there in 1893. 

Q. What is next? A. The next is Roche’s saloon and bowling 
alley. That has been in the same condition ever since I can re¬ 
member. Old John Usher, who kept the White House Saloon, was 
there before I came around that neighborhood. My father used to 
be in business on the block, and that is the reason* I know what I 
am talking about—he was not in the saloon business, either. 

Q. Before I forget it, was the northeast corner, that is, the build¬ 
ing at the northeast corner of 14th and E streets—the building you 
designated as No. 1—occupied for any purpose, so far as you know, 
before the B. & 0. got it? A. I do not recall. 

Q. Take No. 7. A. No. 7 is the so-called Shoomaker property. 

Q. And then No. 8. A. No. 8 is the Times Building, or the 
Munsey Building. 

Q. Do you remember when the Munsey building was put up? 
A. Yes sir. 

221 Q. When? A. They began construction on it, tearing- 
down the old Laurence Hotel, in 1905, right after inaugu¬ 
ration. 

Q. And went on with the building until it was constructed? A. 
Until it was completed. I knew very well we were always contem¬ 
plating something happening to us, the ground becoming soft; and 
the National Theater building came near going over, went several 
inches down into the ground one day, and they postponed a theatri¬ 
cal performance on that account. 

Q. Do you know how the Munsey Building, or Times Building, 
is occupied? A. By the Times Publishing Company. 

Q. The Evening Times? A. The Evening Times Company. 

Q. How about, the rest of the building than that which is occu¬ 
pied by the Times, is that occupied or not? A. The upper stories 
are occupied. 

Q. Are they rented or empty? A. The upper part is rented to 
the Times Company. 

Q. You mean the top part? A. Yes, they occupy the upper part 
of the building. 

By Mr. Harrison: 

Q. All the upper part? A. No, not all the upper part.—the top 
stories, the top floors. 
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By Mr. Davis : 

Q. How many? A. The top floors. 

222 Q. One or two? A. The entire top floor. 

Q. I thought you said “floors.” In between the main 
floor and the top floor, is the building occupied? A. I think the 
floor above the office is occupied by the Munsey Realty Company, 
or Mr. Higbee. How much of the entire building is occupied I 
cannot state. 

Q. Is it all occupied? A. That I could not say. 

Q. Next to that comes what? A. No. 9. 

Q. What is that? A. The National Theater building. 

Q.. How long has that been there? A. That was reconstructed in 
1385. There was a fire took place right before the inauguration, 
in 1885. 

Q. How much of that building is occupied, except so much of it 
as is used for the theater? A. None. Mr. Rapley told me that 
himself when I w T as getting information. 

By Mr. Saul : 

Q. What is there to be occupied? A. Office rooms. 

By Mr. Davis : 

Q. Over the theater? A. They built that for that purpose. They 
have a side entrance here (indicating). I remember a friend of 
mine, Mr. Lewis Thompson, was publishing the Army and Navy 
Register, and he had a composing room in there. Darby did his 
printing, and other people at that time. 

223 By Mr. Davis : 

Q. There are a great many office rooms in that building, none of 
which is occupied; that is right, is it not? A. Yes sir. 

Q. What is the next to that, the little white building? A. That 
little white building, No. 10 is a saloon. 

Q. Before we come to that, in the eastern end there of the 
National Theater building, is there any business establishment? A. 
Yes, there is one tailor shop there. 

Q. Do you know whose it is? A. No, sir, I do not. 

Q. What is this saloon numbered? A. No. 10. 

Q. Who occupies that? A. James W. Gray’s saloon. 

Q. White or colored A. Colored. 

Q. How long has that been there? A. That has been there, per¬ 
haps, about ten years. 

Q. Before him, who occupied it? A. An Italian. 

Q. For what purpose? A. A saloon. 

Q. And before him, if you remember. A. I do not remember 
that. I think though, the saloon was continued there by this 
Italian until he died, and then his widow sold out to these 

224 colored people. It was formerly Gray & Costley. They dis¬ 
solved partnership, and Costley went across the street/ 

Q. During your knowledge of that square, has that place been 
used for anything but a saloon? A. No sir. 







THE SHOOMAilER OoMVAttY VS. A. MUKSEY. 117 


By Mr. Saul.: 

Q. How long has that been occupied by colored people? A. 
About ten years. Gray has been there about ten years. 

By Mr. Davis : 

Q. You mean Gray & Costley have been there about- ten years? 
A. Yes sir, 

Q. Next to that? A. Next to that is the place called “Frenchy’s” 
occupied by a saloon. 

Q. And before Frenchy was there, what was it occupied as? A. 
As a lunch room, an eating house. 

Q. And before that, how was it occupied? A. Lunch room. 

Q. So that, so long as you can remember, it has been either a 
lunch room or a saloon? A. Yes, sir, as far back as I can remem¬ 
ber, first a saloon, then a lunch room. 

By Mr. Saul: 

Q,. Which is that, the red brick building? A. That is No. 11. 

By Mr. Davis : 

225 Q. Next to that is the 5-cent theatre? A. Yes sir. 

Q. Flow long has that been there? A. That has been 
there about 4 months—about 3 months. 

Q. That is on Mr. Killian’s lot? A. Yes sir. 

Q. Before that theatre was put there, how was that space occu¬ 
pied? A. By Mr. Bush, as a summer garden. 

Q. How long was it occupied as a summer garden? A. Until Mr. 
Nailor was compelled to tear down two shanties that were on that 
block and put a fence around the block, on that piece of ground. 

Q. Except as a summer garden and a vacant lot, has that prop¬ 
erty had any history, in your recollection? A. No sir. 

Q. Next to that on the right, toward 13th street, what is that? 
A. That is occupied by Bush’s saloon. 

Q. How long has it been a saloon? A. As far back as I can re¬ 
member. 

Q. And on the corner? A. Is the Greason House. 

Q. What is that? A. That is occupied now, the lower floor, by 
the Post Lunch Room, and the upper part by the Greason family, 
and they take in roomers. 

Q. Lias that a bar room license? A. No sir. 

226 Q. Did it ever have? A. Yes sir. 

Q. Until when? A. Until Mrs. Engle went into it. I 
think when old man Greason died they rented it out as a lunch room, 
and Mrs. Engle has been there, perhaps, 18 years. 

Q. Mr. Noack, taking the Times Building, or the Munsey Build¬ 
ing, as it is variously called, from the line dividing that property 
from the Shoomaker property, and running eastward to 13th street, 
what is opposite those buildings? A. Up to a few years ago. the 
point of that public park extended in front of this building we are 
now speaking of, the Shoomaker Company. From time to time that 
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point has been curtailed, until it is now in front of the Times Build¬ 
ing. 

Q. From that point east, how is the speace, on the south side of 
E street, occupied? A. On the southeast corner the Southern Rail¬ 
way— 

Q.. Pardon me; I am not talking about the other side of Pennsyl¬ 
vania Avenue. A. The triangle is opposite. 

Q. The triangle is immediately opposite these buildings? A. Yes 
sir. 

Q. That triangle is what? A. That triangle has walks through 
it. 

Q. It is a public reservation? A. It is a public reservation, and 
it is a public convenience place for men and women. 

Q. And in addition to that, what is there at the point to- 

227 ward 14th street? There is a weather Kiosk there, is there 
not? A. Yes sir. 

Q. And then, towards 13th street in the triangle, is the pedestal 
of what will be a statue of Pulaski? A. Yes sir. 

Q. I show you this photograph and ask you what that represents 
(handing witness photograph) ? A. That represents 14th street 
south of Pennsylvania Avenue, the west side. 

Q,. And this white building here, marked on the top “Braddock 
Maryland Rye,” what corner is that on? A. That is on the south- 
west corner. 

Q. What is it? A. A saloon, and a Chinese restaurant upstairs. 

Q. What is the next building to it, with the arrangement on 
top? A. The Darby Printing Company. 

Q. And further down the street? A. Two little frame buildings 
next to that, and we have Mr. Mullaney’s saloon on the corner of 
14th and E streets. 

Q. And then that other building? A. That is the Graham Print¬ 
ing Company. 

Q. And what is that below? A. Formerly Wash Nailor’s livery 
stable. 

Q. What is it now? 

'« • 

Q. How long has it been a livery stable? A. As far back as 1 
can remember. 

228 Q. And what is this building, the corner of which appears 
in the extreme west end of the picture? A. That is the Mu¬ 
nicipal Building. 

Mr. Davis: I offer this as “Exhibit Noack No. 31’ 

Mr. Lambert: I object as being of no relevancy at all to the issue 
involved. 

By Mr. Davis : 

Q. I show you this picture and ask you w T hat that represents 
(handing witness photograph) ? A. That represents the east side 
of 13th street between Pennsylvania Avenue and E. 

Q. On the left of the picture there is a structure marked “Hotel 
Johnson;” what is that? A. That is the Hotel Johnson. 
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Q. Has it a bar room? A. Yes sir. 

Q. How long has it had a bar room? A. That corner has been 
occupied as a bar room as far back as I can remember. 

Q. Next to that, on the right, is a building marked “Camp¬ 
bell V J ; what is that? A. A bar room. 

Q. How long has it been a bar room? A. As long as I can re¬ 
member. 

Q. And on the corner is a building marked “Billiard Parlor;” 
how is that occupied? A. The lower floor by 0 gram’s drug store. 

Q. Plow is the upper part occupied? A. Not occupied as any¬ 
thing. 

229 Q. Was it occupied as a billiard parlor? A. Yes. 

Q. For how long? A. A number of years. 

Q. Is it occupied at all now? A. I couldn’t say positively, not 
the entire part, because there are “For Rent” signs in there, and I 
saw the other day there were some advertisements swinging across 
these windows, and I would say it is not occupied. 

Mr. Davis: I offer that as “Exhibit Noack No. 4.” 

Mr. Lambert: I make the same objection. 

By Mr. Davis : 

Q. Taking the south side of E street across Pennsylvania Avenue 
from the Shoomaker property, on the southeast corner of 14th street 
is the Municipal Building? A. Yes. 

Q. That runs to 13% street? A. From 13% street. 

Q. To 14th? A. To 13th. 

Q. That occupies the space on the south side between 13% and 
14th streets? A. Yes sir. 

Q. Crossing 13% street, towards 13th street, what are the build¬ 
ings there? A. Crossing from 13th to 14th streets? 

Q. From 13% to 13th street. A. On the southwest corner, the 
Southern Railway Company occupies that building as their indus¬ 
trial department. The next one was occupied formerly as a lunch 
room; I think it is vacant now. They have made quite a 

230 number of improvements on the property, and it ran as a 
lunch room for some time, but when Mr. Chase bought that 

property, they gave it up. The next one to it is a saloon. 

Q. Occupied by whom? A. A man by the name of—T think his 
name is Rodier; I am not sure. 

Q. White or colored? A. White. 

Q. How long has that been occupied as a saloon? A. About five 
years. 

Q. Next to that, towards 13th street, what is there? A. Hanger 
has a surgical place there, and also artificial limbs. 

Q. How long has that been occupied in that way? A. That has 
been occupied about three years, now. 

Q. Still towards 13th street, what is next? A. Costley’s saloon 
Q. Lou Costley’s saloon? A. Yes. 

Q. White or colored? A. Colored. 

Q. Lie is the same man who was formerly the partner of Grav? 
A. Yes sir. 
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Q. Prior to the purchase of a part of it by Mr. Heurich, and ^ 
part of it by Johnson, has there been any change of ownership in 
that property, in your recollection? A. No sir, excepting the corner 
Mr. Wilkins bought. 

Q. I was talking about the Johnson part of it. A. No sir. 

Mr. Davis: Gentlemen of the Commission, I assume that, in 
accordance with the Court’s instructions, you yourselves either have 
already examined the premises in question—that is, the Shoomaker 
property—or you will do so before reaching your conclusion, so 
that it will be the evidence of your senses. 

Mr. Lambert: They have already done it. 

Mr. Hill: We have examined it. 

Mr. Davis : It is unnecessary then, to go into the details of that. 
By Mr. Davis: 

Q. Mr. Noack, it appears that the lot on which the Shoomaker 
property is located is 159 feet deep; how deep is the Munsey or Times 
Building? A. The same depth. 

236 Q. And it adjoins the Shoomaker property immediately 
on the east? A. Yes sir. 

Q. I show you this photograph and ask you what that represents 
(handing witness photograph) ? A. That represents the west side 
of the Munsey building. 

Q. The rear? A. Part of the west side of the whole Munsey 
building. 

Q. Overlooking the Shoomaker property? A. Overlooking the 
Shoomaker property. 

Q. I direct your attention to this section on the extreme left of 
the picture, and ask you how that wall stands with reference to the 
dividing line between the Shoomaker lot and the lot of the Munsey 
building? A. Adjoins the warehouse of the Shoomaker building. 

Q. Bight on the building line? A. Yes, sir, right on the build¬ 
ing line. 

Q. Then there appears here a little set-back for a distance com¬ 
prising eight windows. A. Yes sir. 

Q. IIow far back is that building? A. Fifteen feet. 

Q. And then, beyond that, is another section in which two win¬ 
dows are; how is that situated? A. The alley section, or the north 
section of the Munsey building, goes 48 feet from the alley south—• 
what I mean to say is that if a building is built "adjoining 

237 another piece of property, 48 feet of the southern part of it 
would come on the building line of our premises. 

By Mr. Saul : 

Q. Party wall? A. Party wall. 

By Mr. Davis: 

^ Q. It would be a party wall, would it not; is it a party wall? A. 
No. Then we come towards Pennsylvania Avenue, and some forty 
feet this way, which section comes down for 48 feet, a ten story build- 
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ing 48 feet down to the adjoining property which is occupied by 
the Shoomaker Company. 

Q. That is the part that is set back 15 feet? A. No, that is the 
part that comes out on the building line so that the windows that 
would be absolutely closed up by a structure that would be put 
against the Munsey Building, including the rear and the front part 
of the building, facing our premises, would number 56 windows. 
These windows are 8 feet 2 inches by 3 feet, f of a foot width. 

By Mr. Saul: 

Q. Are they in a party wall or not? A. They are not in a party 
wall. 

Q. Are there any lights or openings there? A. No. 

By Mr. Harrison: 

Q. Those that set back must have lights? A. Those set back 15 
feet. 

Mr. Davis: Those lights there cannot be maintained against the 
will of the adjoining owner. 

Mr. Saul: There is no privilege? 

238 Mr. DxWis: No, no privilege. 

The Witness: These window lights are three and three- 
fourths feet long by one and one-fourth feet wide, and there are 
three each, in each sash, and two sashes to a window", and, as I say, 
these openings are eight feet two inches by three and two-thirds 
feet wide. 

By Mr. Davis : 

Q. Have you counted the windows in this entire western space 
of the Munsey building; in this section here, for instance, the ex¬ 
treme left, liow T many row's of windows are there from side to side? 
A. They are twenty eight on each end. 

Q. Tv T enty-eight there and twenty-eight on the front end? A. 
Which I am just testifying about. 

Q. And in between, in the set-back portion, how many wdndows 
are there? There are eight across, and how many stories high? 
A. One hundred and four windows. 

Q. There are eight across there, and it is eight stories high, is it 
not? A. Yes. 

Q. That is sixty-four right there? A. Yes sir. 

Q. How 7 many are there altogether, do you say? A. You mean 
just the openings? 

Q. Yes. A. There are one hundred and four openings on that 
inset of fifteen feet, one hundred and four openings, eight feet two 
inches long by four feet two-thirds inches. 

239 t Q. Then, in the portion of the building in the rear, which 
is on a line with your building line, you say there are twenty- 

eight window openings? A. On the southern part of it, yes, twenty- 
eight; and on the other side tw T enty-eight. 

Q. On each side? A. Yes, making fifty-six. 
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Q. How long has he been running a saloon there? A. I think 
he has been running a saloon there about four years, perhaps five— 
between four and five years. 

Q. And then, next to that, towards 13th street, what 

231 comes? A. The Southern Railway Building. 

Q. That is the building on the southwest corner of 13th 
and E streets? A. Yes sir. 

Q. What sort of a building is it? A. A large brown stone build¬ 
ing. 

Q. Seneca red sand? A. Red sand. 

Q. And that is occupied by the Southern Railway for its office? 
A. Part of it. 

Q. For part of its offices? A. Yes sir. 

Q. And it is occupied during the day by the clerks, and em¬ 
ployees, and officials of the Southern Railway Company? A. Yes 
sir. 

Q. Do you know at what time the occupants get there in the 
morning and what time they leave in the afternoon? A. They go 
there at half past eight o’clock in the morning, and they get through 
on Saturdays at one o’clock and during the week davs at five. 

Q. How long has that been occupied by the railway company; 
state generally? A. Part of it was occupied in 1895. They bought 
that when old Darby had his printing office there. 

Q. The railway company has occupied that property there for 
anvwhere from twelve to fifteen years? A. Yes. 

f 9 

Q. Mr. Noaek. during the thirty years that you have been famil¬ 
iar with this neighborhood, as you have described it, what, 

232 if any, change has there been in the neighborhood in re¬ 
spect of improvements or otherwise in the matter of business? 

A. So far as improvements are concerned, I have just stated that 
about the various places that were improved at different times, but, 
so far as the business is concerned, the Shoomaker Company has its 
own patronage. 

Q. That is not the question T am after. What I want to know is 

this_I will put it to you directly. State how the condition of this 

property now. in respect of business, compares with its condition 
during the preceding years, throughout your acquaintance with it; 
is it the same or different? A. About the same. 

Q. During the thirty years you have known that street along 
there and that neighborhood, how many changes of business have 
there been, if any, besides those you have already indicated? A. 
Those T have already mentioned? 

Q. Yes. A. None. 

Q. Personally, do you know of any sales of property in that 
neighborhood within the past ten years? A. Yes. there were sev¬ 
eral. 

Q. What were they? A. During the past twelve years? 

Q. Past ten or twelve years. A. Mr. Wash Nailor bought from 
the Ball estate- 

Mr. Lambert: I object. 
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Mr. Davis : I do not care about values; I am not asking for 

233 values. I am asking for changes in ownership there. 

The Witness: He purchased from the Ball estate that piece of 
property that part of the Post Building now occupies. 

By Mr. Davis : 

Q. Then the Post Building bought it? A. The Post Building 
bought it. 

Q. Then it is in evidence that the Shoomaker property changed 
hands two or three times? A. The Shoomaker property has changed 
hands. 

Q. Prior to the erection of the Times building, what was there 
there on that side? A. The Lawrence Hotel. 

Q. And that, you say, was torn down in 1905? A. 1905, yes 
sir. 

Q. And prior to that, w r as there any change in the ownership of 
that property, within your recollection? A. Yes sir. 

Q. How long before? A. Several years before. 

Q. How many times, within your recollection, has that property 
changed ownership? A. Two. 

Q. The National theatre has been there all the time, has it not, 
since you have known the place? A. Yes sir. 

Q. Have there been any other changes in ownership there along 
that line? A. Yes sir. 

234 Q. What were they? A. Where the five-cent theatre is 
now located, and also where Frenchv’s place is. 

Q. When was that? A. That was about .July 1. 

0. Of this past year? A. Yes sir, 1909. 

Q. Those are the two pieces of property that were sold by Mr. 
Bradley, as he testified? A. Yes sir. I spoke to Mr. Killian about 
it at the time when I heard of it. 

Q. Do you know of any other changes of ownership of that prop- 
ertv during the thirtv vears vou have been familiar with it, this 
particular property I am talking about now, the property that was 
sold to Mr. Killian and Mr. Heilprin? A. No sir; the Nailor estate 
always owned that property. 

Q. Then the Bush property; has that changed ownership within 
your recollection? A. No sir, I could not say. 

Q. And the Greason House? A. No sir. 

Q, With reference to the property on the east side of 13th street 
there, where Johnson’s Hotel and Campbell’s place and Ogram’s 
place are, have there been any changes of ownership there that you 
know of during your acquaintance with this section? A. Yes, when 
the Travers estate was sold, Mr. Wilkins bought the corner. 

235 Q. That is, Ogram’s corner? A. Yes sir. 

Q. How about Campbell’s? That still remains in the 
present ownership, is in the same ownership you have always known ? 
A. Yes sir. 

Q. How about the Johnson Hotel? A. Part of it is owned by 
Mr. Heurich, and Mr. Johnson bought that property twenty-five 
vears ago—the corner property. 

16—2247a 
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Q. Prior to the purchase of a part of it by Mr. Heurich, and a 
part of it by Johnson, has there been any change of ownership in 
that property, in your recollection? A. No sir, excepting the corner 
Mr. Wilkins bought. 

Q. I was talking about the Johnson part of it. A. No sir. 

Mr. Davis: Gentlemen of the Commission, I assume that, in 
accordance with the Court’s instructions, you yourselves either have 
already examined the premises in question—that- is, the Shoomaker 
property—or you will do so before reaching your conclusion, so 
that it will be the evidence of your senses. 

Mr. Lambert: They have already done it. 

Mr. Hill: We have examined it. 

Mr. Davis : It is unnecessary then, to go into the details of that. 
By Mr. Davis: 

Q. Mr. Noack, it appears that the lot on which the Shoomaker 
property is located is 159 feet deep; how deep is the Munsey or Times 
Building? A. The same depth. 

236 Q. And it adjoins the Shoomaker property immediately 
on the east? A. Yes sir. 

Q. I show you this photograph and ask you what that represents 
(handing witness photograph) ? A. That represents the west side 
of the Munsey building. 

Q. The rear? A. Part of the west side of the whole Munsey 
building. 

Q. Overlooking the Shoomaker property? A. Overlooking the 
Shoomaker property. 

Q. I direct your attention to this section on the extreme left of 
the picture, and ask you how that wall stands with reference to the 
dividing line between the Shoomaker lot and the lot of the Munsey 
building? A. Adjoins the warehouse of the Shoomaker building. 

Q. Right on the building line? A. Yes, sir, right on the build¬ 
ing line. 

Q. Then there appears here a little set-back for a distance com¬ 
prising eight windows. A. Yes sir. 

Q. ITow far back is that building? A. Fifteen feet. 

Q. And then, beyond that, is another section in which two win¬ 
dows are; how is that situated? A. The alley section, or the north 
section of the Munsey building, goes 48 feet from the alley south— 
what I mean to say is that if a building is built "adjoining 

237 another piece of property, 48 feet of the southern part of it 
would come on the building line of our premises. 

By Mr. Saul: 

Q. Party wall? A. Party wall. 

By Mr. Davis: 

Q. It would be a party wall, would it not; is it a party wall? A. 
No. Then we come towards Pennsylvania Avenue, and some forty 
feet this way, which section comes down for 48 feet, a ten story build- 
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ing 48 feet down to the adjoining property which is occupied by 
the Shoomaker Company. 

Q. That is the part that is set back 15 feet? A. No, that is the 
part that comes out on the building line so that the windows that 
would be absolutely closed up by a structure that would be put 
against the Munsey Building, including the rear and the front part 
of the building, facing our premises, would number 56 windows. 
These windows are 8 feet 2 inches by 3 feet, f of a foot width. 

By Mr. Saul: 

Q. Are they in a party wall or not? A. They are not in a party 
wall. 

Q. Are there any lights or openings there? A. No. 

By Mr. Haerisox: 

Q. Those that set back must have lights? A. Those set back 15 
feet. 

Mr. Davis: Those lights there cannot be maintained against the 
will of the adjoining owner. 

Mr. Saul : There is no privilege? 

238 Mr. Davis: No, no privilege. 

The Witness: These window lights are three and three- 
fourths feet long by one and one-fourth feet wide, and there are 
three each, in each sash, and tw T o sashes to a window, and, as I say, 
these openings are eight feet two inches by three and two-thirds 
feet wide. 

By Mr. Davis: 

Q. Have you counted the windows in this entire western space 
of the Munsey building; in this section here, for instance, the ex¬ 
treme left, how many rows of windows are there from side to side? 
A. They are twenty eight on each end. 

Q. Twenty-eight there and twenty-eight on the front end? A. 
Which I am just testifying about. 

Q. And in between, in the set-back portion, how many windows 
are there? There are eight across, and how many stories high? 
A. One hundred and four windows. 

Q. There are eight across there, and it is eight stories high, is it 
not? A. Yes. 

Q. That is sixty-four right there? A. Yes sir. 

Q. How many are there altogether, do you say? A. You mean 
just the openings? 

Q. Y es. A. There are one hundred and four openings on that 
inset of fifteen feet, one hundred and four openings, eight feet two 
inches long bv four feet two-tliirds inches. 

o *j 

239 Q. Then, in the portion of the building in the rear, which 
is on a line with your building line, you say there are twenty- 

eight window openings? A. On the southern part of it, yes, twenty- 
eight; and on the other side twenty-eight. 

Q. On each side? A. Yes, making fifty-six. 
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Mr. Davis: I offer this photograph, marked “Exhibit Noack 
No. 5.” 


By Mr. Davis: 

Q. Where is the composing room of the Times Building? Look 
at this photograph and state whether that represents it? A. No, 
that represents the printing presses, where the printing presses are 
situated. 

Q. Go on about the composing room. A. The composing room— 
that is, the printing process—the windows face directly in our yard. 
There are two of those openings, thirteen feet and a quarter by 
four feet and two thirds of a foot wide. 

By Mr. Saul : 

Q. Do they front against the wall, or are they back fifteen feet 
from the building line? A. They are right on the building line. 

Q. They would be closed up ? A. Closed up entirely. 

Q. They are not in that recess or area fifteen feet back? A. No 
sir. 

Q. Have they any other light besides the windows? A. 
240 Not that I know of. 

Mr. Lambert: Yes, they have windows on the alley. 

The Witness: They bricked those up. 

Mr. Saul: Where? 

The Witness: On the alley. 

By Mr. Harrison: ' * 

Q. Are there not windows in that “L” there in the rear? 

By Mr. Saul : 

Q. Do they not get light from that fifteen foot area? A. No, 
the whole light conies from those two windows right in this yard. 

Mr. Davis: The Commission is asking whether there are any 
windows on the alley that would light, or do light, this composing 
room you are talking about. 

Mr. Harrison: Or in the court. 

Mr. Davis: He has already answered that as to the court, that 
there are not. 

The Witness : There are no lights except the lights given by these 
large windows thirteen feet long and a fraction by four and two- 
thirds feet wide. 

By Mr. Davis : 

Q. You either know or do not know this, whether there are any 
windows that light that press room on the ground floor except those 
that are in the side here in the picture; are there any? A. No. 

Q. I show you this photograph and ask you what that represents 
(handing witness photograph) ? A. That represents the press 

room. 

Q. The one you were just talking about? A. Yes, sir. 

Q. Where is that press room with reference to the dividing 
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line between the Times Building and your lot? 

lot. 


A. Right on the 


Q. AVhere are these bars that are lengthwise over the windows? 
A. They are right over the windows, just as they are here. 

Q. Are they even with the windows, or do they project. A. They 
project out about nine inches over that line. 

Q. So that if a wall were built up there on that line of your lot, it 
would completely close those windows? A. Yes sir. 

Q.. And that is the room in there which you say has no other 
means of light than those two windows? A. To my best recollec¬ 
tion. 


Mr. Davis : I offer this, marked “Exhibit Noack No. 6A 


By Mr. Davis: 

Q. Although the Commission can probably answer this question 
as well as you, assume a building to be built on your lot right on the 
building line between your lot and the Times Building, how many 
windows would it completely close? A. It would completely close, 
outside of the printing room and the composing room, fifty-six win¬ 
dows, eight feet and two inches long, four feet and two-tliirds of a 
foot wide; that is the opening; that is not the window itself. 

242 Q. I am not talking about the sash, I am talking about the 
entire space. A. Yes. 

Q. That is to say the twenty-eight that are in the front part 
of the building, which reaches up to your line, and twenty-eight on 
the rear part of your building that reach up to the line; is that right? 
A. Yes sir. 

Q. With reference to the inset or recess there, the erection of such 
a wall as I am assuming would leave between that and those othei 
windows a space of fifteen feet? A. Yes sir. 

Q. And that space would be the source of light to these remaining 
windows? A. Yes sir. 

Q. Along the north and south faces of the inset, is that right? 
A. Yes sir. One hundred and four windows would be affected, be¬ 
sides the sky light, and the closing up of these windows, which I 
have just stated, to the printing room and the composing room. 

Q. Have I omitted anything that you wish to speak about? A. 
No, I believe not. 

By Mr. Saul: 

Q. Is that side of the building any different in its lighting from 
the other side? A. I could not speak of that. 

Mr. Davis: The other side is up against the National The¬ 
ater. 

243 The Witness : How they take care of that I do not know. 
That is right against the theatre, from outside appearances. 

By Mr. Saul: 

Q. Do they get light on that side as it is built up at the present 
time? A. I could not say. 
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Cross-examination. 

By Mr. Lambert: 

Q. Mr. Noack, in this National Theatre building there is no ele¬ 
vator service, is there? A. Yes sir. 

Q. They have an elevator? A. Yes sir. 

Q. Are you sure about that? A. They did have, the last time I 
was in there. 

Q. You spoke of this property on the corner having at one time 
had a license—the corner of 13th street. How many years ago was 
that? A. 13th street? 

Q. What you called the Engle property, the Greason House? A. 
Had a what? 

Q. A bar room license. A. I presume Mrs. Engle has been there 
in the neighborhood of 15 to 18 years. She has been there a long 
time. 

Q. And there has been no license there since then? A. No, there 
has been no change since then. 

Q. So there has been no license in there for 15 or 18 years? A. 
To the best of my recollection. 

******* 

244 Q. Mr. Noack, you had a picture here showing the frame 
work; this is “Exhibit No. 6”; I will ask you whether or not 

that frame work as shown in that picture is not on your property? 
A. It is on our property. 

Q. That was placed there by you, was it not? A. Placed there 
by us. 

" Q. What did you mean by indicating that the frame work ex¬ 
tended from this building over on your property, then? 

Mr. Davis: He has not said that. Pie said the bars to the win¬ 
dows extended. 

The Witness : The iron bars, over 13 feet tall. 

Bv Mr. Lambert: 

Q. Thirteen feet tall? A. The frame work was put there as an 
awning was there. 

Q. But the iron bars do not extend any 13 feet over on your 
property, do they? A. I did not say that. I said about 9 inches. 

Q. But the raft or frame work shown in that picture? A. That 
is the awning. I would like to explain that. 

Q. That does not apply at all to the Munsey property? A. As 
far back as I can remember there has always been, during the sum¬ 
mer season—up to about three years ago—an awning placed over our 
yard, so-called yard. In that yard we each summer, along about 
the 15th of May, have our beautiful palms, hired from Freeman— 
pay him $25 for the season, or $50- 

245 Q. I submit that is not responsive to my question. I sim¬ 
ply want to know whether that was on your property or on 

the Munsey property. A. It is on our property. 

Q. That is the only question I have. Do you know where the 
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composing room in this building is? A. I speak of the composing 
room as this room. My education in the printing business is rather 
lax, and I see them working in there, and I presume it is in the 
composing of the paper, right over the printing press room. I am 
simply indicating that as a composing room. 

Q. As a matter of fact, do you not know that the composing room 
is in the rear, and that it has no windows except from the alley? A. 
I do not know anything about the composing room, except as to the 
room I testified to, that room over the press room, whatever that 
might be. 


Testimony in Rebuttal. 

Thereupon James F. Oyster, a witness produced on behalf of the 
defendant, having been heretofore duly sworn, was recalled for 
further 


Direct examination. 

By Mr. Lambert: 

Q. Mr. Oyster, you testified before in this case, and were sworn? 
A. Yes sir. 

Mr. Davis: Is this rebuttal? 

Mr. Lambert: It is rebuttal in the sense of covering the feature 
of the case that was let in by the additional instructions; 

1/ 7 

246 otherwise I would have no rebuttal. 

By Mr. Lambert: 

Q,. Mr. Oyster, having in view the fact that lots 37 and 38 on the 
north side of E street near 13th were sold in July, 1909, for about 
$15 a square foot, one of the lots having no alley facilities, the other 
one touching a small portion of the rear of it, on an alley, and having 
a depth of about 100 feet, I will ask you whether, the frontage being 
about 30 feet to each lot, on E street, that would have any effect, in 
your opinion, on the value to be placed on the property involved in 
this proceeding? 

Mr. Davis: That is objected to as purely hypothetical, as not re¬ 
buttal. and further, because the witness has not now or heretofore 
been shown qualified to answer this question. 

The "Witness: Do I understand the question is whether it would 
make any difference in my testimony? 

By Mr. Lambert: 

t/ * 

Q. Yes. A. Not at all. 

Q. What reasons have you for that? 

Mr. Davis: I make the same objections. 

The Witn ess: For business property, and in that particular 
neighborhood, that particular square, the lots are, to my mind, not 
as desirable, and nearer 13th street than this other piece of property. 
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These lots you refer to as 37 and 38 are the Killian property that 
was bought there? 

By Mr. Lambert: 

Q. Yes. A. They are down nearer 13th street, on a nar- 

247 row street, while the Munsey, or the Shoomaker property, 
fronts on E and the Avenue, giving a space there of about 

200 feet in front of the building, where all the people going up and 
down the Avenue and up and down E street make this Shoomaker 
property, to my mind, very much more desirable. 

Q- Ls it your idea that the Shoomaker property partakes more of 
Avenue values or E street values? 

Mr. Davis: I make the same objection, and, furthermore, the 
question is both leading and suggestive. 

The Witness: It certainly would catch the eye of everybody 
going up and down the Avenue, and I think it takes both as to one 
as much as the other, and it makes it very much more desirable, be¬ 
cause it would catch the eye of everybody going up and down both 
streets ; whereas the other property would not, only those going down 
E street, without they were hunting for it. 

By Mr. Lambert: 

Q. I will ask you whether or not the property on which excise 
licenses for saloons are granted, is or is not considered more valua¬ 
ble than property without such privilege? 

Mr. Davis: The objection is repeated. 

The Witness: I could only answer that by saying that I have 
always understood so from people dealing in properties of that kind. 

By Mr. Lambert: 

Q. Did you have a conference with Mr. Killian about his purchase 
of this property? A. Yes, last summer, when I was selected hv you 

as one of the commission, with Mr. Harrison, I made- 

Mr. Davis: The question is whether you had a conversa- 

248 tion. 

The Witness: Yes sir. 

Bv Mr. Lambert: 

Q. Will you tell us what that conversation was? 

Mr. Davis: I object, because there has no proper foundation been 
laid for the question, if its answer is intended to contradict Mr. Kil¬ 
lian, he not having been given time, place nor circumstances; if it 
is intended to corroborate, it is immaterial and not rebuttal. 

Mr. Lambert: Mr. Killian has already answered that. 

Mr. Davis: You know you have laid no foundation for this. 

Mr. Lambert: I am not trying to contradict him. 

Mr. Davis: Then why are you asking? 

Mr. Lambert: I just want to show that they coincide in their 
views. 
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Mr. Davis: That is not proper, and I object to it. 

Mr. Lambert: Yon need not answer, then. That is all. 

Mr. Davis : I have not anything to ask Mr. Oyster. 

(The witness was excused.) 

Thereupon Louis P. Shoomaker, a witness produced on behalf 
of the defendant, having been heretofore duly sworn, was recalled 
for further 

Direct examination. 

By Mr. Lambert: 

Q. Mr. Shoemaker, you testified in this case before? A. Yes 
sir. 

249 Q, You have heard the testimony here to day in reference 
to the property known as lots 37 and 38, near 13th street, the 

Killian property? A. Yes sir. 

Q. I will ask you whether or not the price mentioned in that re¬ 
gard for that property would have any effect on your ideas, of value 
of this Shoomaker property? 

Mr. Davis: That is objected to as not rebuttal, and as irrelevant 
and immaterial; and, further, as merely academic. 

The Witness: It would not. 

By Mr. Lambert: 

Q. Will you state your reasons why? 

Mr. Davis: I make the same objection. 

The Witness : I think there is quite that much difference in the 
value of the two properties, the other is down nearer 13th street. As 
you get down that way the values drop off very decidedly, in the 
next square very materially. There is hardly any comparisons be¬ 
tween the property below and this property up near 14th street, 
where it gets the advantage of all those people who go down the 
Avenue and go down 14th street and want to go on, naturally, down 
Pennsylvania Avenue, and who do not go into E street. 

By Mr. Lambert: 

Q. I will ask you whether or not property on which excise licenses 
have been obtained, and where establishments for that purpose are 
had, the property is increased in value thereby? 

Mr. Davis: That is objected to as not rebuttal, and further be¬ 
cause the witness has not, either now or heretofore, been 

250 shown to be qualified to answer that question; further, be¬ 
cause it is irrelevant and immaterial, and the matter inquired 

of is without the scope of the court’s instructions to the commission. 

The Witness: I have found it to be invariably true that such 
property, not only brings a higher price, but brings a larger return 
of revenue, higher rent. A number of cases of my own illustrate 
that. 
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Cross-examination. 


By Mr. Davis: 

Q. You mean by this last answer that if property haying a liquor 
license is sold with the license, it will bring a better price by reason 
of the retention of the license? A. Yes sir, I mean a place where a 
license is located rents for more than property next door, in some in¬ 
stances twice as much. 

Q. That is not what you were asked. We are not dealing with 
rents, we are dealing with values of property. In answering Mr. 
Lambert’s question you meant to say, did you not, that, assuming 
the place with a liquor license for sale with this liquor license, it is 
more valuable with the license with which it is transferred; that is 
what vou meant is it not? A. Yes sir. 

t. 


Redirect examination. 

Bv Mr. Lambert : 

t 

Q. In locating an establishment for liquor trade, Mr. Shoemaker, 
there has to be consent obtained of owners in the vicinity 
251 within so many feet, or on the same side or opposite side of 
• the street? A. Yes. 

Mr. Davis: That is objected to as asking the witness a question of 
law. 

Bv Mr. Lambert: 

Q. I will ask you whether or not you meant that having been once 
complied with, and the place established, that adds value to that 
place? A. It does, in my experience. 

Recross-examination. 


By Mr. Davis: 

Q. Provided the license can be transferred with the place when 
sold? A. Yes, or another license taken for the same place. 

Q. Exactly so. A. That is often done. One man will go out 
and take his license, and then another license will be transferred. 
If you take the license away altogether, of course, that is my posi¬ 
tion and you cannot get it back, it will depreciate the rental value, 
and perhaps the value of the property itself. 


By Mr. Harrison: 

Q. Would a number of licenses in a block increase values, from 
a commercial standpoint? A. We find property valuable in various 
sections for various purposes. We find somewhere like up on 14th 
street, where men establish gents’ furnishing stores; it seems to be 
a desirable place for that particular business. This seems to be a 
desirable place, as far as I know and the testimony today goes. 
252 for bar rooms and restaurants, and eating houses, and things 
# of that kind. It might not be so desirable for other purposes, 
but it is desirable, apparently, for this purpose. 

Mr. Lambert: That is all. 
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Mr. Davis: I move that the commission reject all testimony on 
the subject of licenses and decline to consider the same, with refer¬ 
ence to the matter under inquiry, namely the market value of this 
property in controversy. I ask the commission’s ruling. 

Mr. Saul : I think it is one of those details, Mr. Davis, that go 
to make up values. It may have a bearing on the value of the 
property. 

Mr. Davis I want it to appear affirmatively to the court that 
when you retire to consult and make up your appraisement, you 
will take this into consideration. Am I right? 

Mr. Saul : Along with other testimony that has been adduced. 

Mr. Lambert : That is all, Mr. Shoemaker. 

(The witness was excused.) 

Mr. Davis: I except to this ruling of the commission and will 
make the exception ground of objection to any award that it may 
make in this case. 

Thereupon Edgar D. Si-iaw, a witness produced on behalf of the 
defendant, having been heretofore dulv sworn, was recalled for 
further direct examination. 


By Mr. Lambert: 

Q. Mr. Shaw, I wish you would take that- picture, identified 

253 here and marked “Noack No. 5,” and tell me whether or 
not, reference being had to the rear double tier of windows 

which Mr. Noack testified opened about on the line of the Shoo- 
maker property, the rooms that they open into would have light, if 
those windows were closed? A. They would, in every case. 

Q. Where would their light be from? A. From this court, so- 
called, which cuts into the building here, this 15 foot court, the 
windows opening on the court from the side, here, the south side 
of the wall (indicating on picture). 

Q. Would they receive light from any other source than that 
court? A. In the front part of the building, such part of the build¬ 
ing as comes up to the building line is so divided inside as to have 
light from both south and north. In the rear of the building, this sec¬ 
tion which comes up to the line, is so divided that the rooms facing 
the court would have light only from the court. The rooms across 
the corridor would have light from the alley in the rear. 

Q. Such rooms m the part that have windows now on the line of 
the Shoomaker property would be lighted either from the court or 
from the alley in the rear? A. In every case. 

Q. And in the front such rooms as would be similarly affected 
would have light either from the front or from the court? A. In 
that case from both, as it is all one large room. 

Q. You have windows on the alley as well as on the court, 

254 then? A. In the rear, ves. 

Q. Having reference particularly to what has been desig¬ 
nated as the press room, the bottom part of the left hand side of that 
picture, I will ask you whether or not that press room would have 
light from any source excepting the windows that are on the line? 
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A. Windows were provided in the alley. They were closed re¬ 
cently, with- a few months, because sufficient light came from the 
side. In the event of this side lights being closed, those windows 
could again be opened. 

Q. I will ask you whether or not, assuming that the windows re¬ 
ferred to on the line, back and front, were closed, the rooms affected 
by their closing would have ample light for all purposes? 

Mr. Davis: The question is objected to as grossly leading. 

By Mr. Lambert: 

Q. How sufficiently lighted would they be? 

Mr. Davis: I repeat the objection. The vice of the question is 
not cured by this change in the form. 

The Witness : There is a very good example of the effect in the 
business office of the Times. 

Air. Davis : Mr. Shaw, I must ask you to answer the question put 
to you. 

(The stenographer repeated the question as follows:) 

“Q. How sufficiently light would they be? A. Sufficiently well to 
require no artificial light in the day time. 

By Mr. Lambert: 

Q. Now, go ahead with your illustration about the Times 

255 office. A. This shows very well in the case of the business 
office of the Times, which has no windows on the side, that 

adjoining directly the Slioomaker property. There no artificial light 
is required in the day time. It is fair to say that the business office 
runs back under a sky light, which is in the court; but in the other 
stories the division of the rooms would be such that they would not 
run back that far. 

Q. I will ask you, having reference to the side known as the 
National Theatre, whether the construction of the building is the 
same on that side as it is on the other side? 

Mr. Davis: I object to that as irrelevant and immaterial. 

By Mr. Lambert: 

Q. So far as court conditions are concerned. A. Exactly, so far 
as court conditions are concerned. 

Q. I will ask you what difference is made in the light in the 
rooms along up the side on the east of the Alunsey Building, as high 
as the National Theatre goes? A. In the front there are no 
windows, on that side of the building, below the 5th or 6th floor, I 
am not sure which. 

Q. How does that affect the rooms that are similarly situated? A. 
There is still sufficient light in all rooms so that no artificial light is 
needed in the day time. 

Q. I will ask you whether or not the building itself, in its 

256 plan, allowance for lights, and provision for that air well, 
was constructed with that end in view? 
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Mr. Davis : That is objected to as grossly leading and as not re¬ 
buttal, and as immaterial and irrelevant. 

The Witness: It was evidently so constructed. 

Mr. Davis: I object to that as stating a conjecture of the witness, 
not a fact. 

By Mr. Saul: 

Q. I will ask the witness if there is any difference in the rents on 
the east side, either above a certain height or below it? A. There is 
a difference in the rents between the lower floors and the upper floors, 
but no difference in the rents between the east side and the west 
side. Does that answer the question? 

Q.. Is that difference controlled by the matter of light? Does it 
have its bearing on it? 

Mr. Davis : If the witness knows, of course. 

The Witness: That would have some bearing on it. We regard 
upper floors as being more desirable, irrespective of light. There is 
more demand for upper floors, irrespective of light. The 9th floor 
will rent for more than the 6th floor, even though the 6th floor be 
above the line of roofs. 

By Mr. Saul: 

Q. Do you consider, then that the matter of light has a bearing 
on rents? A. I think it would have some bearing on the lowest 
floors, yes. 

Q. Lowest floors? A. I should say below the fourth floor, 
257 on both sides. 

Q. But it is the same on both sides, is it, the rent, the east 
and west side-? A. There is no distinction at all. 

By Mr. Lambert : 

Q. Mr. Shaw, you have had charge of that building? A. At cer¬ 
tain times, yes, one time for a period of more than two years. 

Q. You had intimate knowledge during that time of the rental 
conditions? A. Yes. 

By Mr. Harrison : 

Q, Has it always been rented, and is it rented now? A. Not com¬ 
pletely rented. If I put it into figures I should say it is 75 per cent 
rented, and the chief unrentecl portions are the front spaces, which 
are very large, undivided, 2500 feet to a space. 

By Mr. Lambert : 

Q. You mean the absolute south front of the building, the Avenue 
front? A. Yes. 

Mr. Lambert : That is all. 

Cross-examination. 

By Mr. Davis : 

Q. What proportion of this building is occupied by the Times 
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(Company, tlie newspaper? A. It is a bit hard to answer that in 
proportion. It is practically the equivalent of two floors. 

258 Q. Two entire floors? A. Yes. 

Q. Including or excluding the basement? A. Excluding 
the basement. 

Q. If I understand you, Mr. Shaw, the erection of a wall on the 
line between the Times lot and the Shoomaker lot, to the right of 
the Times Building, would make no difference to the Times Build- 
ing in respect to light; is that right? A. I did not so state, no sir; 
I would not so state. 

Q. You never have to use artificial light there during the day? 
A. In any of the rooms, or any parts of any of the rooms? 

Q. Yes. A. It depends on what you mean by the day. 

Q. In the ordinary hours of daylight. A. There is certain work 
done in certain rooms in which artificial light is required all day 
long, every day in the year, such as the composing room, the ma¬ 
chine work; and in the press room we use artificial light. 

Q. Take the portions of the building where you do not constantly 
use artificial light, are you not required sometimes, because of con¬ 
ditions of the weather- A. Y T e require it earlier one day or 

another, because it is a light day or a dark day. 

Q. It is a fact, is it not, that on dark days you have to use arti¬ 
ficial light inside there to a considerable extent, and do use it? A. 
I can answer that best by saying—I do not know exactly 

259 how to answer that clearly—yet you take the room which I 
myself occupy, with two large windows, on the tenth floor, 

I turned on my lights yesterday at something past five o’clock. I 
think there would be practically no difference between one room and 
another. Does that answer the question you have in mind? 

Q. Hardly; but there would be a difference according to the days, 
would there not? A. Oh, yes. 

Q. Do you not have to use more artificial light some days than 
others? A. Unquestionably. 

Q. But there are days, the building being in its present condition, 
in which you have to use artificial light quite generally throughout 
the building, are there not? A. During midday hours, do I under¬ 
stand you? 

Q. Oh, no. I am talking about daylight. A. Oh, yes, late in the 
afternoon. 

By Mr. Harrison : 

Q. Does that apply to the west side of the building? A. It would 
apply equally to both sides. 

By Mr. Davis : 

Q. The presses of The Times are in the basement, are they not? 
A. Yes, it is a half basement. They rest on their own foundations, 
irrespective of the foundations of the building. 

Q. And the front part of that half basement, as you call it, is 
occupied for the storage of paper? A. That is at a lower level. 
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Q. At a lower level still? A. Yes, it is what we call the 

260 cellar. 

Mr. Davis : That is all. 

By Mr. Saul : 

Q. I would like to ask, in the matter of the windows, are these 
windows on the side, which show here above the Shoomaker prop¬ 
erty, on what we may term the party wall? A. Yes. 

Q. You have the same windows, have you, on the east side, only 
they begin higher up; in other words, the side next the National 
Theater, the windows are above that? A. I am not clear in my 
mind as to what floor the windows begin on. 

Q. But they begin above the National Theater? A. I am not 
clear whether there is a space in there or whether we are up to the 
line in the rear of the National. I know w T e are in the front. 

Q. Does that building on both sides go right to the line, or do 
they set back and put in windows, or have they permission from the 
adjoining property owners for windows? A. There is no permis¬ 
sion. Wh ether the rear part of the building sets back from the 
National Theater building on that side I am not sure. I am sure 
of the front part. 

Q. In constructing the building they set back enough to give 
them the privilege of putting windows, did they not? A. That I am 
not clear about. 

By Mr. Harrison : 

Q. I would like to know if we understood Mr. Shaw to 

261 say that these windows here, on the projection, the “L” here, 
were back from the party line? A. I cannot answer that 

question. 

Mr. Lambert: I have no further testimony, excepting the point 
of the windows, and I can only enlighten on that by bringing a 
survevor. 

t / 

Mr. Saul: I do not think that has any bearing on the matter. 

Mr. Harrison: If there is any doubt about it in the minds of 
any of us that they are not on that line, I think we ought to have 
that made clear, if those windows can be shut up. 

Mr. Davis: Go there and look at them. 

Mr. Harrison: We have looked at them, and we can not tell, 
from a surveyor’s standpoint, whether they can or not. 

Mr. Davis: I do not care if they are an inch back. The only ob¬ 
ject I had in putting Mr. Noack on was to show the value of that 
Shoomaker property. 

Mr. Lambert: Whether or not the projections on the front and 
back are on the line I have no testimony to show. The only wav I 
can prove that, if it becomes material is to summon the surveyor 
himself, as to where the line is. Mr. Noack’s testimony is worthless 
on that, as he is not : a surveyor. 

Mr. Davis : Mr. Noack says it is on the line. 
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Mr. Harrison: Mr. Noack says the projection, nine inches of the 
bars, extend on the Shoomaker piece. 

Mr. Lambert: On what he supposes to be the Shoomaker line. 
He never had it surveyed. 

262 Mr. Harrison: We will assume the surveyor gave lines 
when he submitted the plans for the construction of the 

Munsev Building. 

Edgar D. Shaw was recalled and examined as follows: 

By Mr. Lambert : 

Q. I will ask you whether, taking that photograph, the windows 
on the front part of the area-way show the situation in the back 
as well? A. Exactly: his row of two windows here is repeated on the 
inside of this rear. 

Mr. Lambert : I offer in evidence, as I have already heretofore— 
I did not have it here before—the report of the Commission in the 
Five Squares Condemnation, for whatever it may he worth, having 
particular references to the report in reference to the Cornwell prop¬ 
erty, which has been spoken of here, which I submit figures out 
something; more than twentv dollars a foot. 

Mr. Saul: Does the twenty dollars include improvements or ex¬ 
clude them? 

Mr. Lambert: It savs nothing about them. 

Mr. Davis: Including improvements, and Mr. Lambert perfectly 
well-9 knows it. 

Mr. Saul: Is there anvthing in there to show what the allowance 
for improvements is? 

Mr. Davis: I object, to the introduction of this record in evidence 
for any purpose, upon the ground that it is res inter alios acta, it is 
not competent for any purpose in this proceeding, and the appraise¬ 
ment post-dates the time to which this inquiry in limited, 

263 hv the instructions of the Court. It is in no sense, and for 
no purpose, evidence, and T ask a ruling by the Commission 

now whether it will receive this record and consider it, or any part 
of it. 

Mr. Saul: When was that appraisement made? 

Mr. Lambert: The proceedings which culminated in this were 
started in February, 1909. The Commission sat straight through, 
valuing this property first, sat right straight through until they made 
their report in September, 1909. 

Mr. Saul: When were the valuations as offered now made, that 
is, in the form in which they were made? 

Mr. Lambert: The filing of them was in September, 1909, hut 
the testimony as to values of this property upon which they based 
their decisions will he found to have been taken along about April 
or May, 1909. 

Mr. Saul: If it is the findings that are offered, we would have to 
take the date of the findings. Tf those findings contain data of 
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valuations made around July 1, or prior thereto, I think we could 
accept it. 

Mr. Lambert: It contains the statements of witnesses, and the 
findings of the Commission, starting from February, 1909, and being 
filed in court in September, 1909. 

Mr. Harrison: Are we not instructed by the Judge to not deal 
with this case along the same lines as with the condemnation case? 
Mr. Lambert : No, sir, that is just what you are not. 

Mr. Harrison: Only as to time? 

Mr. Lambert : That is just what you are not. The court has not 
said you could not take any testimony up to the present time, 

264 for that matter. The Court in its first instruction said that 
everything must be as of July 1. Yesterday the Court said 

he thought it was proper to admit statements of sales or contracts 
made after July 1, saving he thought his original instruction was 
too drastic, and he gave an instruction, one which Mr. Davis pre¬ 
sented, which allowed you to take in these sales up to July 15. He 
has not said you could not take anything afteiwards. 

Mr. Saul: What does he say on that? 

Mr. Lambert : I will read what the Court says on that. 

Mr. Saul: Does he say the position of the Commission was not 
proper in excluding that? 

Mr. Lambert: No, he takes the position that the action of the 
Commission was proper, but he thought the instruction was too 
drastic. 

Mr. Davis : He did not say anything about that. 

Mr. Lambert: I knew you would controvert that. 

Mr. Davis : It is not true. 

Mr. Lambert: I will show you whether it is true. I will read 
what happened yesterday. 

(Mr. Lambert here read to the Commission the proceedings before 
Mr. Justice Barnard, Record, pp. 141-147.) 

Mr. Davis: The Court did not sav anything about whether you 
would have been right or -wrong. 

Mr. Saul : The Court said in there that the Court was too strict, 
that the instructions may have been too strict. 

V 

Mr. Davis: Mr. Saul, that is the wind-up of what would have 
been six or eight or ten pages of discussion. The minute the thing 
was opened. Judge Barnard, said to Mr. Lambert, when I 

265 made my suggestion, “If they agreed on the price, before, 
would not that control, even though the papers were not 

signed?” and then we had a dribbling discussion, winding up as 
you have it here. The Court never said a word about you being 
right or wrong. I said I asked now, in the light of this discussion, to 
change this instruction and tell them to consider it, and the Court 
did so, without regard to whether the investigations began before 
or not. 

Mr. Lambert: Lie did not touch that question. 

Mr. Davis: That is what I say. 

Mr. Lambert: He did say that the instruction was too drastic, 

18—2247a 
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in his opinion, but he did not intend to limit anything to prior to 
July 1, within a reasonable time, and he asked if there was any¬ 
thing else, and he said, “If there is you can have the benefit of it.” 
I sav under that I am entitled to this. 

t' 

Mr. Davis: Rule on this; you have my objection. 

Mr. Saul: On what basis is your objection made, on account of 
the location of the property or on account of the date of the final 
findings of that Commission? 

Mr. Harrison: Because it is condemnation proceedings? 

Mr. Davis: Because it is a condemnation proceeding, in which 
the rule is different from the rule that is laid down here; because 
it is a matter, in our lingo, res inter alios acta, matters that took 
place between other parties than the parties here to this controversy. 
It is based on the testimony of witnesses whom I have not had pre¬ 
sented before me for cross examination, and the conclusion that is 
here expressed is the opinion of men whom I have not had 

266 an opportunity to cross-examine, namely, the appraisers who 
rendered the report, and it is a valuation arrived at by them 

in September, 1909, which is subsequent to the time to which you 
are limited bv vour instructions. For all these reasons this testi- 

* XJ 

inonv is inadmissible, and I ask that I have now a ruling of the 
Commission that it will not accept it. 

Mr. Harrison: Subsequent to July, 1909, would be permissible, 
would it not? 

Mr. Davis: No. 

Mr. Harrison: We are dealing with prior to July 1? 

Mr. Davis: Yes. 

Mr. Harrison : Mr. Lambert said they were prior to July. 

Mr. Davis: But the valuation was made afterwards, and they 
spoke as of the time when the government was to take the property. 

Mr. Harrison: Are these condemnation proceedings a settled 
matter now; arc there any appeals? 

Mr. Davis: The awards have been accepted and the money has 
been paid. 

Mr. Harrison: In every case? 

Mr. Davis: I think in everv case. That is neither here nor 

i/ 

there. I did not cross-examine the witnesses. I want a ruling. I 
do not care anything about it. 

Mr. Lambert: Mr. Davis raises the question that this was res 
inter alios acta and I say that the sale of the Killian was res inter 
alios acta and so were others. It is a sale between parties other than 
those to this suit. 

Mr. Davis: That was a fact; this is an opinion. 

267 Mr. Hill: If we permitted the other testimony, as to the 

Killian sale- 

Mr. Davis: Because that was a fact. 

Mr. Lambert: This is a fact. 

Mr. Davis: Occurring in the neighborhood at a specific time. 

Mr. Hill: This occurred, did it not? 

Mr. Davis: No, it was what some men said some months after¬ 
wards the property was valued. Rule on it, one way or the other. 
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Mr. Lambert : It seems to me this decides it. On page 146, the 
Court says that if there are any others I am entitled to them. 

Mr. Saul: The only question that appeals to me in this matter 
is as to whether we have the right to take this testimony which has 
been taken in another case, as far as it being outside of the property 
at issue now—I do not think that would affect me at all— but as to 
whether we can take the testimony or the findings in this case, I 
am in doubt. 

Mr. Lambert : I am not asking you to take the testimony, but I 
am asking this: Here is a public court record. Here is a case which 
fixes a valuation. Anything that is a matter of public record is 
entitled to be introduced in evidence in any other cause that is 
pending, so far as the record is concerned, as to the findings of 
value of the property. 

Mr. Davis: Gentlemen, decide it, one way or the other, I do not 
care. 

Mr. Lambert: Here is what the Court says: 

“The Commissioners are instructed to receive the proffered 

268 testimony as to the sales of property in the neighborhood of 
that in question in the first half of July, 1909, and to con¬ 
sider what bearing, if any, it may have upon the value of the 
property in question as of July 1, 1909. 

Mr. Davis: That is on a certified question. 

Mr. Lambert: That is what the Court said after the argument, 
amending its former instruction. I objected to that, and the Court 
said: 

“If you have other testimony you want to put in, you can have 
time, but for the present you are not informed of any sales. 

Mr. Harrison: He is referring to sales of other property? 

Mr. Lambert: This is a sale. 

Mr. Harrison: But sales under ordinary circumstances would 
determine values, under ordinary circumstances. 

Mr. Lambert: It has a bearing in another regard here. Mr. 
Davis put Mr. Bradford on the stand, and he undertook to testify 
as to certain things that happened down there, without objection, in 
reference to the valuation of this property in this square, and to at¬ 
tack his credibility and refute his recollection, I produced the record. 

(Argument between counsel follows.) 

Mr. Harrison: A majority of the Commission, with the excep¬ 
tion of Mr. Harrison, consent to the condemnation proceedings 
being accepted, in regard to values. 

Mr. Saul: And if there is any objection, you can have it certi¬ 
fied to the Court. 

Mr. Davis : No, I am under limitation to close this matter, and I 
am going to close it. I except to this decision of the Commission 
and give notice that I will make it a ground of objection to any 
award the Commission may make in this matter. 

269 (Thereupon, at 6 o’clock P. M., adjournment was taken 
until Monday, April 25, 1910, at 10 o’clock A. M.) 
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Monday, April 25, 1910—10 o’clock a. m. 

Tlie commission having met at the usual place, pursuant to ad¬ 
journment, counsel for the respective parties proceeded to the argu¬ 
ment, at the conclusion of which the following occurred: 

Mr. Davis: I object to the consideration by the commission of any 
testimony that has been introduced, whether heretofore excepted to 
by me or not, touching offers for property whether for this or in the 
neighborhood. And I move that the commission strike from the rec¬ 
ord and decline to consider the entire testimony of Mr. .James F. 
Oyster, and unless the commission affirmatively announces that 
these two items of testimony, namelv, the testimony as to offers and 
the testimony of Mr. Oyster, shall not be considered, I assume they 
will be, and therefore except to the consideration of the same, and 
give notice that I shall make a failure to strike out this testimony, 
and the fact of its consideration ground for objection to any award 
that may be made bv the commission. 

t * # 

Mr. Saul: We consider every witness who comes here. We may 
pay more attention to one than to another because we think he is 
better qualified, for some reason. But that is not the question in 
point here. The question is whether we are permitted to con- 

270 sicler this. If we are permitted to consider it, it will un¬ 
doubtedly have its weight with the jury the same as other evi¬ 
dence; but if it is excluded from our consideration, I would like to 
know it. 

Mr. Harrison : I think it is with us. 

Mr. Lambert: I suggest the commission go right before the court, 
put this before him. and take what he has to sav. 

Mr. Harrison : If we are going, we might as well go on both 
items, and before we ask the court anything we would like to know 
the reasons for the striking out of the entirety of Mr. Oyster’s testi¬ 
mony. You made it quite clear, in a way, but we would now like to 
be refreshed. 

Mr. Davis: My objections to the testimony of Mr. Oyster are, in 
the first place, that he failed to show himself possessed of such a 
knowledge of values of real estate, either generally or in this section 
under inquiry, as to qualify him as an expert to testify as to values. 
In the next place, he very clearly tolls the commission that his esti¬ 
mate of value is based upon information which he derived in convev 
sations here and there with persons here and there, which conversa¬ 
tions were had by him without the opportunity of either party to this 
controversy hearing those conversations or cross-examining the wit¬ 
nesses about them. The witnesses did not make their statements 
under oath, were not subject to cross-examination, and what they say 
is purely and simply hearsay, and Mr. Oyster’s testimony is his own 
judgment, based upon testimony thus received by him, and the effect 
of his testimony in its entirety is to state to the commission not what 
is his own knowledge of values by reason of his qualifications 

271 and experience, but what is a conclusion of liis own from what 
he has picked up in the manner I have indicated. That 

makes his testimony inadmissible from any view-point. 
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Mr. Saul: Do von not think, under the direction of the court, we 
should consider that, with any other testimony for what we consider 
it v’orth? 

Mr. Davis: No sir. 

Mr. Saul: I think after your statement—if I understood your 
ideas on the subject—we should accept his statements, the same as 
those of any other witness, for what they are worth. His statement 
of the different people he saw in assisting him in determining his 
valuation in the matter, simply shows what care he had taken in in¬ 
vestigating it. I might say that a great many witnesses, possibly 
some of these others, perhaps all of them, before testifying might 
have talked to other people whom they considered well qualified to 
get at the facts, so as to he sure they would be right in whatever val¬ 
uation thev arrived at. 

rJ 

Mr. Davis: At the same time, the point is that the commission 
may not consider any hut competent testimony, and Mr. Oyster’s 
testimony is not competent. The commission may itself use its own 
judgment and its own knowledge in arriving at a valuation; but it 
cannot take incompetent testimony offered here, and use that as a 
basis of a conclusion. 

Mr. Harrison : You base that opinion on the conclusion that Mr. 
Oyster’s entire testimony is hearsay and not of his own knowledge. 
I think the commission should consider any portion of Mr. Oyster’s 
testimony that shows he has a personal knowledge of the matter in 
question. 

Mr. Davis : If there be any such in his testimony. 

272 Mr. ITarrisox: Yes. 

Mr. Davis: I have no objection to that being considered, 
hut I do not find it. 

Mr. Harrison : AA T e cannot recall every item and detail of his tes¬ 
timony right now, hut it seems to me there must he something in 
his testimonv that w T e could deal with. 

t 

Air. Saul: For instance, if Air. Oyster had stated that So and So, 

as in one instance, had told him he had certain property for sale at 

$30 a foot, I would take in that we should not consider that statement 

about the certain property for sale at $30 a foot as being testimonv in 

- 

this case. 

Air. Harrison: No. 

Air. Saul: But considering his general statements, we could take 
his different statements for just what they were worth in each case. 

Air. Harrison : AYe will deal with the court on this one question. 

Air. Saul: And we will deal with the Ovster testimonv for what 
it is worth. 

Air. Harrison: And deal only with that part that he knows of his 
own knowledge, dealing with nothing about real estate offers. 

Air. Saul : I would consider the fact that he has talked with differ¬ 
ent people. I think really w T e might use the Oyster testimony just 
the same as we would that of any other witness, just as we think. 
AYe have all heard the discussion. 

Mr. Harrison : I think it is our option to consider all the testi- 
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mony or any part of it for what it is worth, and look at Mr. 

273 Oyster's in just the same category. I believe that should be 
the option of the commission, Mr. Davis, without taking that 

right away from us. 

Mr. Davis: Very well. I repeat my exception and notice. 

(The commission and counsel then proceeded before Mr. Justice 
Barnard, holding Equity Court. No. 2, where occurred the follow- 

in § : ) 

Mr. Davis : If your Honor please, the commission is in doubt over 
one point in this case, about which I do not think there is room for 
doubt, but still—Your Honor says, in instruction No. 6: 

“The commissioners shall not take any evidence offered tending to 
prove offers made by intending purchasers or others to buy the parcel 
of ground referred to herein for any sum or sums of money, or to 
exchange the same for any other property or commodity. But anv 
bona fide sale made prior to the first day of July, 1909, of lots simi¬ 
larly situated to the piece of property involved in this suit or recent 
bona fide contracts made prior to the first day of July, 1909, with land 
owners for the sale of other lands in the vicinity similarly situated, 
may be considered by the commissioners, looking at all the circum¬ 
stances of such sale or contracts in the determination of the ultimate 
question of value.” 

When vour Honor was dismissing the commissioners Mr. Saul 
said: 

“I understood you to say that the sale of any other property in the 
neighborhood prior to July 1, 1909, is to be considered.” 

And your Honor replied: 

274 “Yes; but not a standing offer.” 

When Mr. Heiskell was on the stand he was asked certain 
questions, and he said: 

“We had charge of the property adjoining the Shoomaker property 
for 10 or 12 years past, 1335. 

Bv Mr. Lambert: 

t/ 

Q. Is that the property known as the Boclie property ? A. Yes, 
between the Shoomaker property and the Washington Post Build¬ 
ing. 

Q. What are the dimensions of that lot? A. Without the plat 
before me—if I remember correctly, it is 23 and a fraction feet front 
by the same depth as the Shoomaker, 159 feet. 

Q. Have you had any offers within that time with reference to that 
property ? 

Mr. Davis : That is objected to as incompetent, irrelevant and im¬ 
material, and in conflict with the instructions to the commission. 

A. The highest bona fide offer made for the property about two 
years ago was $80,000, with an intimation that more would be 
given. The property was held, and we have it for sale at $100,000 
nothing less.” 

Mr. Lambert: There is another portion where he says that in 
1908 Mr. Burke, the man who sold this property to Mr. Munsey, 
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sent him an offer of $70,000 for this piece of property, together with 
a check of $2,000 as a deposit. 

Mr. Davis: Which was even worse. 

Mr. Lambert: A lower price; that is the only way it is worse. 

The Court: That is onlv an offer. 

275 Mr. Davis: Observe, your Honor, when Mr. Shoomaker 
was on the stand: 

U Q. Do you know of any offers that have been made for the prop¬ 
erty adjoining the Shoomaker property, or the Roche property? 

Mr. Davis: The question is objected to as calling for matter not 
within the scope of the Court’s instructions, as distinctly excluded 
by such instructions, and as incompetent, irrelevant and immaterial, 
without regard to those instructions. 

A. I was employed as agent sometime ago to make an offer of 
$75,000 for the Roche property, which was declined, I was subse¬ 
quently authorized to make an offer of $80,000 and that was de¬ 
clined. That is all I had to do with it. 

Mr. Davis: The objection is repeated, and I move that the answer 
be stricken out and disregarded.” 

At the close of this case I made a motion to the commission to 
disregard all testimony relating to offers, as that is my understand¬ 
ing of your Honor’s instruction, and they desire to know whether 
they have to consider offers or not. 

Mr. Lambert: In that connection, may it please the Court, we 
have the testimony of Mr. Dovlc, Mr. Ovster. Mr. Shoomaker, Mr. 
Weaver and Mr. Lleiskell, fixing values on this property, and each of 
them was taken into the question of what they based their expert 
opinion on in reaching their conclusions as to value, and they gave 
a great many elements on which they based their opinions, such as 
sales across the street, sales between 12th and 13th streets on Penn¬ 
sylvania Avenue, and conversations with people conversant 

276 with the situation there and values of property. Mr. Oyster, 
for instance, conversed with seven or eight people, and he 

gave the names of them. 

Mr. Davis: The commission ruled on that question. 

Mr. Lambert: I say, in that connection, a great deal of testimony 
about where they derived their opinion was offered, about this or that 
piece of property being offered so much for, on wdiich, as a further 
element of their experience, they based their opinions. 

The Court: That opinion might depend a great deal on what it 
was based, and for the purpose of forming that opinion they might 
consider that, but not as a matter of evidence for them to go by. 

Mr. Lambert: But they can consider it for the purpose of testing 
the opinion of the witness? 

The Court : They can do that. 

Mr. Davis: I say they cannot do that, with great respect. Testi¬ 
mony of offers is never permitted in these proceedings, and your 
Llonor told the commissioners they should not even consider a stand¬ 
ing offer. If the commissioners could not consider offers as enlight- 



144 THE SHOOMAKER COMPANY VS. FRANK A. MUNSEY. 

ening their judgment, no witness could consider offers as enlighten- 
ening his judgment. 

The Court : If it was only based on that, they would have to 
throw out the expert’s testimony entirely, as based on that. 

Mr. Davis: So far as based on offers? 

The Court: Yes. 

Mr. Davis: T ask vour Honor to sav to the commissioners that 

t i' 

they cannot consider offers in making up their appraisement, 

277 and tliev cannot consider the testimony of the witnesses so 
far as it appears to them to he based on offers. 

Mr. Lam pert : These witnesses have all testified to that as one of 
the elements entering in. 

The Court: I understand. I say that so far as that is concerned, 
if it was based on that and nothing else, they would have to throw 
out the testimony of the witnesses entirely. It is not competent to 
fix the price of anything by simply an offer. We cannot judge 
whether or not it is bona fide. You do not know whether it would 
be carried out or not. The minds of the parties might not meet on 
an offer of that kind. So it is not proper as evidence in fixing a 
value. Of course, an expert goes into a great many things. When 
a man deals in real estate all the while, a great many elements enter 
into his mind in making up his mind what a piece of property would 
be worth, and I think the law has to exclude that element entirely. 

»j 

The instruction is plain. 

Mr. Davis : Perfectly plain. So, as I understand, it is excluded, 
both as to the making up of the minds of the commissioners; and 
also so far as they can see it was the basis of the opinion of witnesses, 
they are to give no effect to such opinion? 

The Court: Yes. 

Mr. Lambert : They can take in other elements. 

The Court: Yes. That should not strengthen the value of the 
testimony of an expert in any way. the fact that he had testified he 
heard certain offers were made. 

Mr. Lambert: It does not depreciate it if he has other 

278 elements. 

Mr. Saul : Would it he proper for the commission to con¬ 
sider it when a man stated that he had had an offer made to him, 
with a tender of 82.000 a check for $2,000? I assume from your 
ruling they could not consider that offer as tending to prove the 
value, hut could they not consider that, or should they consider that, 
as tending to show that the witness was qualified as a matter of 
knowledge ? 

The Court: Not if he was qualified only on that. 

Mr. Saul: No; but T say. could that go to make up his qualifica¬ 
tion, or should they exclude the fact that he has mentioned that he 
has had an offer? Should that be excluded entirely from consider- 
ing the weight of the testimony of that witness? 

The Court: It should not add anything to the weight of that 
witness’s testimony, that he should make a statement of that kind, 
You could not take it if not competent testimony. 

Mr. Davis: That is the point. 



THE SHOOMAKER COMPANY VS. PRANK A. MUNSEY. 145 

Mr. Lambert : Your Honor will allow me an exception, of course. 

(Thereupon, at 1:45 o’clock p. m. the case was given to the com¬ 
missioners.) 

279 Final Decree. 

Filed September 16, 1910. 

***** * * 

This cause coming on for final hearing upon the pleadings; the 
order heretofore made appointing Commissioners to appraise the 
property described in the bill of complaint and the lease therein 
mentioned and filed therewith, to wit, the premises Numbered 1331 
and 1333 E Street Northwest, located on the East Thirty-seven feet, 
three inches of original lot Number 6, in Square Number 254, in 
the City of Washington, District of Columbia; the proceedings of 
the said Commissioners, and their report filed herein on the 28th 
day of April. A. D. 1910: the objections and exceptions of the com¬ 
plainant to the report and finding of the majority of the said Com¬ 
missioners, and the motion of the complainant to vacate or modify 
the same; and all the record and proceedings in the said cause; and 
having been argued by counsel and considered by the Court, 

It is, this 16th day of September, A. D. 1910, adjudged, ordered 
and decreed that the said objections and exceptions of the complain¬ 
ant be, and the same hereby are overruled, and that the report of 
Benjamin F. Saul and William A. Hill, a majority of the said Com¬ 
missioners, be, and the same hereby is, adopted and approved by the 
Court, and that the value of the said property, as of the first day of 
July, A. D. 1909, for the purposes of the renewal term in and by 
the said lease provided, be, and the same hereby is, fixed at 

280 the sum of $103,653.50, and that the rent of the said property 
for the said renewal term, to wit. the term of five years from 

and after the first day of July, A. D. 1909, be, and the same hereby 
is, fixed at the annual sum of $6,219.15, to be paid in monthly in¬ 
stalments, of $518.25 each, payable at the said rate from the said 
first day of July, A. D. 1909, in advance, the complainant, however, 
to be allowed credit thereon for such payments as have heretofore 
been made from the said first day of July, A. D., 1909. 

And it is further adjudged, ordered and decreed that the defend- . 
ant execute and deliver to the complainant a lease of the said prop¬ 
erty for the renewal term of five years aforesaid, upon the like terms 
and conditions as those of the said lease for the original term therein 
and thereby created and demised, save and except as to the annual 
rent, which shall be at the rate aforesaid, of $6,219.15, payable as 
aforesaid, and save and except the renewal provision therein, and 
that in default of the execution and delivery by the defendant to the 
complainant of such lease for the said renewal term within thirty 
days from and after the date hereof, this decree may be recorded 
among the land-records of the District of Columbia, in lieu of, and 
as and for, such lease for said renewal term. 

19—2247a 
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And it is further adjudged, ordered and decreed that the costs 
of this cause, including the sum of $100.00 to each of the three 
Commissioners heretofore appointed by the Court, and exclusive 
of counsel fees and witness fees, shall be borne and paid equally by 
the parties hereto. 

And from this decree, the complainant in open Court prays 
281 an appeal to the Court of Appeals of the District of Columbia, 
which is allowed, and the penalty of the bond on the said 
appeal, if for costs only, is hereby fixed at the sum of $100.00, and 
if to act as a supersedeas, at the sum of $4,000, provided that, during 
the pendency of the said appeal and until the final disposition 
thereof, the complainant shall continue to pay to the defendant on 
account of rent for the property aforesaid at and after the rate of 
$4,000.00 per annum, payable in accordance with the provisions of 
the said lease, and subject to the said provisions in case of default 
in the payment of the same or any instalment thereof. 

JOB BARNARD, Justice. 

Memorandum. 

September 22, 1910.—Bond on appeal for $4,000 approved and 
filed. 


Appellant's Designation for Record on Appeal. 


Filed September 23, 1910. 

^ ^ 

T ^ 


To the Clerk of said Court: 

I hereby designate the following for the transcript of record 
282 on the appeal of the complainant .in the above-entitled cause. 

1. Original bill and exhibits. 

2. Answer and cross bill. 

3. Amended answer. 

4. Decree for appraisement. 

5. Instructions to Commissioners of appraisement. 

6. Record of proceedings of said Commissioners omitting portions 
marked. 

7. Report of said Commissioners. 

8. Order fixing time for objections to said report. 

9. Complainant’s exceptions to said report. 

10. Final decree. 

11. Memorandum of bond. 

12. This designation. 

HENRY E. DAVIS, 
Solicitor for Complainant , Appellant. 


Service of the foregoing designation acknowledged this 23rd dav 
of September, 1910. J 


WILTON J. LAMBERT, 
Solicitor for Defendant, Appellee. 
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283 Appellee's Designation for Record on Appeal. 

Filed September 29,1910. 

' 1 ' 

'T' 'T* -T* 'T' 'T % 

To the Clerk of said Court: 

I hereby designate the following to bo included in the transcript of 
record on appeal of the complainant in the above entitled cause: 

1. The following parts of the record of proceedings of the com¬ 
missioners : 

Pages 115 and 116 marked “out” by counsel for the complainant. 
Pages 117, 118, whore marked “out” by counsel for the complain¬ 
ant. 

Pages 128 and 129, where marked “out” by counsel for the com¬ 
plainant. 

Pages 141, 142, and 143, where marked “out to page 143,” by 
counsel for complainant. 

Pages 144, 145, 146 and 147, where marked “out” by counsel for 
the complainant. 

2. This designation. 

WILTON J. LAMBERT, 
Solicitor for Defendant, Appellee. 

Service of the foregoing designation acknowledged this 29th day 
of September, A. D. 1910. 

HENRY E. DAVIS, 
Solicitor for Complainant, Appellant. 

284 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
283, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in Equity Cause No. 28848, wherein 
The Shoomaker Company, a body corporate, is Complainant, and 
Frank A. Munsey is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said Dis¬ 
trict, this 7th day of November, 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2247. The Shoomaker Company, appellant, vs. Frank A. Munsey. 
Court of Appeals, District of Columbia. Filed Nov. 8, 1910. 
Henry W. Hodges, clerk. 
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IN THE 


Court of Appeals 

DISTRICT OF COLUMBIA 

THE SHOOMAKER COMPANY, 

Appellant 

vs, ► No. 2247 

FRANK A. MUNSEY 

J 

Appeal from the Supreme Court of the 

District of Columbia 

BRIEF ON BEHALF OF APPELLANT 

I. 

STATEMENT OF THE CASE. 

On June 28, 1899, Frank P. Burke, then owner of the 
premises known as Nos. 1331 and 1333 E Street, N. W., 
in the City of Washington, consisting of land and im¬ 
provements, leased the same to the appellant (hereinafter 
called complainant), for the term of ten years, from 
July 1899, at an annual rent of $4,000, payable in 
equal monthly installments (Rec. 11), and covenanted 
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to renew the lease for a term of five years at an annual 
rent, “payable as hereinbefore specified; and subject to 
the provisions and conditions hereinafter above specified; 
on the basis of six per centum on the value of said real 
estate and premises, to be ascertained and fixed by dis¬ 
interested appraisers,” one to be appointed by each party, 
and in case a disagreement of the appraisers by an 
umpire to be selected by them (Rec. 12) ; the rent to 
continue at the rate of $4,000 “until said appraisement 
has been made” {Ibid). 

During the original term of the lease the appellee 
(hereinafter called defendant), became the owner of the 
premises subject to the lease (Rec. 2, fol. 3; Rec. 15, fol. 
30). 

At the expiration of the original term, after an unsuc¬ 
cessful attempt of the parties to agree upon a rent for the 
renewal term, and upon a difference arising between them 
respecting the appointment of appraisers, and on October 
4, 1909, or a little after two months after the expiration 
of the original term, the complainant filed its bill, al¬ 
leging, among other things, that the valuation of the 
premises could be ascertained only through the inter¬ 
vention of the Court (Rec. 8, fols. 15-16), and praying 
accordingly (Rec. 10, fol. 19). 

Among the allegations of the bill is one that on May 
27, 1908, when the premises in question were in process 
of valuation for taxation by the proper authorities of 
the District of Columbia, the defendant, by his attorney 
in fact, in an appeal to the proper taxing authorities, 
under oath declared the true value of the land, exclu¬ 
sive of the improvements, to be $5 per square foot, or 
$29,615 in all (Rec. 9, fol. 16; Complainant’s Exhibit 
No. 2, Rec. 14-15); and in his answer the defendant 
admitted the same, though professing that “he never 
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executed any power of attorney in relation to said mat¬ 
ter.” (Rec. 30, fol. 70). Nevertheless, the professing 
attorney in fact of the defendant, who is the same person 
who, as counsel, represents the defendant herein, and who 
acted for him in the purchase of the very property in 
question (Rec. 83, fols. 160-1), made oath that he was 
such attorney in fact (Rec. 15, fols. 27-8), and that 
statement has not been denied. 

The defendant answered the bill at length (Rec. 15- 
36), and on the bill and answer the Court below, on 
December 24, 1009, appointed three Commissioners to 
ascertain the market value of the premises and report 
their findings or those of a majority of them “subject 
to the action of the Court in respect of approving, dis¬ 
proving or modifying the same.” (Rec. 36-7). 

Thereafter, and on January 14, 1910 (Rec. 37-8) the 
Court gave to the Commissioners instructions for their 
guidance, directing the appraisement to be at the fair 
market value of the premises as of July 1, 1909, includ¬ 
ing the following instruction, to which the complainant 
duly excepted. {Ibid; Rec. 38, fol. 75) : 

“5. The Commissioners are further instructed 
that they shall take no evidence with respect to any 
proceedings, had either by the Board of Assessors 
of the District of Columbia or the Board of Equal¬ 
ization and Review, or any evidence touching 
any proceedings had relative to the fixing or re¬ 
duction of the valuation placed or to be placed 
upon said property for the purposes of taxation.” 

Beginning with January 27, 1910 (Rec. 45), and con¬ 
tinuing at intervals until and including April 25, 1910 
(Rec. 140), the Commissioners took testimony and heard 
counsel for the respective parties. During the proceed- 
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ings before the Commissioners, numerous objections to 
the admission of testimony were made, and exceptions 
to the rulings and action of the Commissioners taken. 

On April 28, 1910, a majority of the Commissioners 
reported the value of the premises, land and improve¬ 
ments, to be $103,652.50, the other Commissioner re¬ 
porting the same at $75,000. (Rec. 39). The Court, 
reciting that “the Commissioners”—not a majority of 
them—“having filed their report and appraisement,” 
passed an order allowing 15 days to the parties, complain¬ 
ant and defendant respectively, “within which to file ob¬ 
jections to the said report and appraisement, and to take 
such other action in relation thereto as they may be ad¬ 
vised” (Rec. 40). 

The complainant duly filed seventeen separate tmd dis¬ 
tinct objections and exceptions to the report and findings 
of the majority of the Commissioners, and prayed the 
vacation or modification of the same (Rec. 40-2), and the 
defendant filed no exceptions. On final hearing, the 
Court overruled the complainant’s said objections and ex¬ 
ceptions, and adopted and approved the report of the 
majority of the Commissioners, decreeing as follows 
(Rec. 145) : 

“That the value of the said property, as of the 
first day of July, A. D. 1909, for the purposes of 
the renewal term in and by the said lease pro¬ 
vided, be, and the same hereby is, fixed at the sum 
of $103,653.50, and that the rent of the said prop¬ 
erty for the said renewal term, to-wit, the term 
of five years from and after, the first day of July, 
A. D., 1909, be, and the same hereby is, fixed at 
the annual sum of $6,219.15, to be paid in monthly 
installments, of $518.25 each, payable at the said 
rate from the said first day of July, 1909, in ad¬ 
vance * * * and * * * that the defend- 
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ant execute and deliver to the complainant a lease 
of the said property for the renewal term of five 
years aforesaid, upon the like terms and condi¬ 
tions as those of the said lease for the original 
term * * * save and except as to the an¬ 
nual rent * * * and save and except the re¬ 

newal provision therein.” 

From this decree the complainant appealed. 

The complainant’s objections and exceptions to the .re¬ 
port and finding of the majority of the Commissioners 
(Rec. 40-41), refer to matters set forth in the record 
of the proceedings of the Commissioners, and in many 
instances references are given to pages of that record 
as it was certified to the Court below, which pages do 
not correspond with those of the record herein. 

The following references indicate the portions of the 
record herein, in which may be found the matter re¬ 
ferred to in the said exceptions severally. 

1. Rec. 38, fol. 76; Rec. 42, fol. 83; Rec. 43, 
fol. 85. 

2-5. Passim. 

6. Rec. 61-5; Rec. 127-8, fols. 246-7; Rec. 
140-2, fols. 269-273. 

7. Rec. 128, fol. 247; Rec. 129-131, fols. 249- 
252. 

" 8. Rec. 70, fols. 136-7; Rec. 72, fol. 139; Rec. 
136-9, fols. 262-9. 

9. Rec. 140, fol. 270, and passim. 

10-12. Passim. 

13-15. Passim. 

16. Rec. 39, fol. 77. 

17. Passim. 







6 




II. 

ASSIGNMENTS OF ERROR. 

The Court below erred as follows: 

1. In giving the fifth instruction to the Commissioners. 

2. In overruling the objections and exceptions, and 
each of them, of the complainant to the report and find¬ 
ing of the majority of the Commissioners. 

3. In accepting and approving the report and appraise¬ 
ment of the majority of the Commissioners. 

4. In not accepting and approving the report of the 
minority of the Commissioners. 

5. In decreeing that the rent aforesaid, for the re¬ 
newal term aforesaid, should commence with the first 
day of July, A. D. 1909. 

6. In decreeing that the lease for the renewal term 
aforesaid should not contain the renewal provision in the 
original lease aforesaid contained. 

7. In making and passing the said final decree of Sep¬ 
tember 16, 1910. 


III. 

ARGUMENT. 

1. The Court below erred in giving to the Commis¬ 
sioners the fifth instruction above set forth. 

In giving this instruction the Court would, at first 
glance, appear to have had in mind the principle that 
the assessment of property for taxation is not of itself 
evidence of value in any independent proceeding or cause; 
the ground of the principle being that such assessment 
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is merely an official estimate of that which is to consti¬ 
tute the basis of apportionment of taxation among in¬ 
dividuals subject to taxation within the District in which 
the property lies, and is, therefore, only a special valua¬ 
tion for the specific purpose indicated, made by the officers 
charged with the duty of making the same; and further 
that the proceedings in which the estimate is arrived at 
is, as to the parties concerned in other proceedings in¬ 
volving the * valuation of the property in question, res 
inter alios acta. 

Had the Court so limited the instruction under con¬ 
sideration as to mean no more than this, the instruc¬ 
tion would be as free from criticism as the Court’s second 
instruction, which is as follows (Rec. 37-8): 

“2. Inasmuch as the assessment of the property 
in question for the purposes of taxation was not 
made by either of the parties to this suit and was 
made for purposes entirely different from and 
alien to this appraisement, the Commissioners are 
instructed that they shall take no evidence with 
respect to the assessed value of the parcel in ques¬ 
tion, or give any consideration thereto.” 

But by the fifth instruction the Court went further, 
and told the Commissioners that they might not receive 
“any evidence touching any proceedings had relative to 
the fixing or reduction of valuation placed or to be placed 
upon said property for the purposes of taxation”: there¬ 
by in terms excluding from the consideration of the Com- ' 
missioners, and forbidding them to consider the admis¬ 
sion made by the defendant as to the value of the prop¬ 
erty embodied in the appeal above mentioned. It was the 
distinct object of the instruction to exclude this admis¬ 
sion from consideration. 
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By Act of Congress of July 1, 1902, it was enacted 
that all real estate in the District of Columbia, subject to 
taxation, should be assessed “at not less than two-thirds 
of the true value thereof” (32 Stats, at L. 616); and as 
shown by the Complainant’s Exhibit No. 2 to the bill 
(Rec. 14-35), the Board of Equalization and Review of 
Assessments of the District of Columbia accepted as a 
proper definition of true value the identical definition set 
forth in the Court’s first instruction to the Commissioners 
herein; and the said Board of Equalization and Review, 
in the form of appeal prescribed by it, distinctly pro¬ 
vided and declared as follows: “All assessments have 
been made upon that basis; and all questions asked in this 
form of appeal relate to valuation as thus defined 

On May 27, 1908, the defendant, by his attorney in 
fact, appealed from the assessment of the property in 
question, which was for the three years beginning July 
1, 1908, and was at the rate of $7 per square foot; and 
in answering the question “what is the true value of the 
ground described?” meaning the true value of the prop¬ 
erty in question as above defined, the defendant’s answer 
was “$5 per foot, $29,615 for the entire lot.” As above 
appears, this statement, made for and in behalf of the 
defendant, has not been repudiated or disclaimed by him. 

Very clearly this most important piece of evidence 
should have been submitted to the Commissioners, and 
considered by them. The law having fixed the basis of 
taxation of land in the District of Columbia with ref¬ 
erence to the true value of property; the Board of Equali¬ 
zation and Review having defined true value in the very 
terms used by the Court in instructing the Commissioners ; 
and that Board having announced and declared that all 
questions in the form of appeal prescribed by it related 
to valuation as thus defined ; it follows beyond all room 
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for doubt that, by his answer to the Board of Equalization 
and Review, the defendant intended to state, and stated, 
the true market value of the property in question as the 
Commissioners were directed to ascertain the same. 

This answer of the defendant, respecting the value of 
the property, though made by his agent and attorney, 
is as binding as though made by himself; and it is more 
than an admission in ordinary—it is, in effect, a judicial 
admission. Accordingly, to have admitted it as evi¬ 
dence would have been in no sense in contravention of the 
principle embodied in the Court’s second instruction to 
the Commissioners, and its exclusion was clearly error 
gravely prejudical to the complainant; especially in view 
of the fact that at the time of this valuation of the prop- <- 
erty by the defendant, he knew that he was under obli¬ 
gation to renew the complainant’s lease at a rent to be 
based upon just such a valuation as he was then called up¬ 
on to give. 

2. The Court below erred in overruling the objections 
and exceptions of the complainant to the report and find¬ 
ing of the majority of the Commissioners. 

This assignment involves (exclusive of the matter con¬ 
sidered under assignment 1), the following contentions, 
which, for convenience, will be considered as indicated, 
namely. 

a. The said Commissioners erroneously received and 
considered hearsay testimony, the testimony of witnesses 
not shown to have been qualified to give the same, testi¬ 
mony contrary to the instructions of the Court, and testi¬ 
mony otherwise legally incompetent, irrelevant and im¬ 
material (Exceptions 2, 3, 4, 5, 11 and 12) ; and es¬ 
pecially 
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(1) The testimony of the witness Oyster (Exception 

«); 

(2) Testimony respecting the value of property hav¬ 
ing an excise or liquor license (Exception 7) ; 

(3) Testimony respecting the report of the “Com¬ 
mission in the Five Squares Condemnation/’ so-called 
(Exception 8 ); and 

(4) Testimony respecting offers for the property in 
question or property in the neighborhood thereof (Ex¬ 
ception 9). 

b. The report and finding of the majority of the Com¬ 
missioners as to the value of the property in question is 
against the testimony, and the weight of the testimony, 
and is excessive (Exceptions 13, 14 and 15). 

c. The proceedings, report and finding of the majority 
of the Commissioners are contrary to the instructions of 
the Court, informal and otherwise imperfect (Exceptions 
10, 15, Hi and 17). 

a. In accordance with the Court’s fourth instruction 
(Rec. 38, fol. 74), the defendant first offered evidence 
touching the value of the property in question, the com¬ 
plainant offered evidence in reply, and the defendant 
offered evidence in rebuttal. 

The defendant produced in chief seven witnesses, 
namely, Doyle, Oyster, Shoemaker, Weaver, Davidson, 
Heiskell and Lambert, the defendant’s counsel. Of these 
witnesses not one testified to any sale of property either 
in the square in which the property in question lies, or 
in the neighborhood thereof, with which he had person¬ 
ally to do, to the extent of making or closing a sale and 
having first-hand knowledge of the price paid, except 
Lambert, who conducted the sale to the defendant of the 
property in question. Doyle testified (Rec. 4f>, fols. 90- 
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1), concerning that sale, but his knowledge of the price 
paid was shown to be hearsay. The testimony of the 
witness Oyster is separately considered below. Shoe¬ 
maker (Rec. (36, fol. 129), testified to selling one piece 
of property on the south side of E Street, across Pennsyl¬ 
vania Avenue from the property in question, but he did 
not remember the date of the sale, and admitted that, as he 
understood, the property sold by him was bought by one 
Chase as a site for a theatre, and under the necessity of 
Chase’s removing from his present site, because the same 
had been condemned in the “Five Squares Condemnation” 
case, so-called. Weaver testified (Rec. 69, fol. 135), that 
his firm also sold to Chase one of the several pieces of 
property bought by him in the locality mentioned, with 
the same understanding as to Chase’s necessity in mak¬ 
ing the purchase (Rec. 71, fols. 138-9). Davidson (Rec. 
74), admitted that he had no personal knowledge in the 
premises, but was testifying “from study.” Heiskell, al¬ 
though testifying (Rec. 77, et seq .) to his presence at 
certain sales by auction in the neighborhood, could not, 
with any approach to definiteness, give the prices bid, and 
admitted (Rec. 79-80) that he was not present at the set¬ 
tlement of the sales. And Lambert testified (Rec. 83, 
fols. 160-61), that about May 1, 1906, he paid to Burke, 
for the defendant, the purchase price of the propeity in 
question. 

Otherwise than as thus appears, the testimony of all 
the witnesses for the defendant was confessedly based 
upon sales in the neighborhood of which they knew only 
by report, and respecting which their testimony was 
hearsay in the baldest form. No one of the sales stated 
by any of the witnesses to have been heard of by him, was. 
in fact, proved to have been made, and accordingly no 
foundation was laid for even the expert opinion of 
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any one of the witnesses based upon the assumption that 
the sales were, in fact, made. That the testimony of the 
witnesses as to the value of the. property in question was, 
therefore, incompetent, is clear; not only did no witness 
qualify himself as an expert of values in the neighbor¬ 
hood, but also there was wholly wanting any basis for the 
expression of an expert opinion. 

Passing the question whether the knowledge of a wit¬ 
ness as to the market value may be based upon his knowl¬ 
edge of other sales, about which there is much conflict of 
opinion in the authorities (Jones, Evid. Sec. 1G8 and cases 
cited), it is clear that the value of land may not be fixed 
by neighborhood reputation or report (Id. Sec. 297, 
note 4 and cases cited) ; and much less may it be fixed by 
rumors or reports of individual sales, whether occasional 
and spasmodic, or extending over a reasonable period of 
time; before the testimony of any witness as to value of 
land, based upon sales in the neighborhood of the land in 
question, can be received, it must be shown that such 
sales were actually made, and in this particular the de¬ 
fendant’s testimony wholly fails. 

An instructive case is that of Morris v. Columbian Iron 
Works, etc., 7G Md., 354, in which the attempt was made 
to prove the value of certain work and materials by esti¬ 
mates shown to have been made by two persons of knowl¬ 
edge and experience. The Court held the testimony in¬ 
admissible, saying (pp. 357-8) : 

“No reason was shown why the persons who 
made the estimates were not produced to testify 
as witnesses. The evidence offered was clearly 
hearsay ; it was an attempt to show that two per¬ 
sons had made certain statements in writing. We 
have no purpose to criticise or review the cases 
which were cited in the argument from other ju- 
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risdictions. We are content to say that this evi¬ 
dence is not admissible under the law of Mary¬ 
land * * * The occasion on which these esti¬ 
mates were made arose in the ordinary transaction 
of ordinary business; and under such circumstan¬ 
ces, whatever the law may be elsewhere, we can¬ 
not consent to admit in evidence the unsworn state¬ 
ments of living persons who might be produced in 
Court as witnesses.” 

The principle thus enunciated is directly applicable 
herein. “The unsworn statements of living persons, 
who might be produced in Court as witnesses,” or un¬ 
sworn reports of transactions, the parties to which are 
not produced, or the circumstances of which are not 
given in evidence, have no probative force, and are en¬ 
titled to no consideration whatever. 

In a well considered case, six witnesses had testified 
that they “understood there was quite a number of sales” 
in the neighborhood; “had understood what the prices 
were”; “knew by hearsay of several pieces” sold, and by 
hearsay knew the prices; “knew of sales by report,” and 
had “heard the prices”; had “heard of several sales and 
heard the prices”; “knew there had been sales”; and 
heard the prices mentioned; and “had heard of a con¬ 
siderable number of sales.” The Court held all of these 
witnesses disqualified, saying: 

“The general selling price of lands in a neigh¬ 
borhood cannot be shown by evidence of the par¬ 
ticular sales of alleged similar properties; it is a 
price fixed in the mind of the witness from a 
knowledge of what lands are generally held at for 
sale, and at which they are at sometimes sold bona 
fide in the neighborhood. 

“The competency of the witnesses who were 
allowed to give their opinions in this case was not 
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tested in the manner indicated. What was the 
source, extent and character of their knowledge 
does not satisfactorily appear. They had ‘heard’ 
of sales in the neighborhood, but how, where or 
from whom was not stated. They did not profess 
to have had ‘knowledge of what land was gener¬ 
ally held at for sale’ in the neighborhood. * * * 
The value of opinions, given under such circum¬ 
stances, is seldom, if ever, appreciable. The wit¬ 
nesses may have had the requisite knowledge, but 
it certainly was not made to appear; and for this 
reason the judgment must be reversed.” 

Michael v. Crescent Pipe Line Company, 150 
Pa. State, 99, 105. 

And the rule as to the proper qualification, of a witness, 
undertaking to testify to land values, is stated in one of 
the cases cited by the Court in its opinion: 

“The estimate which a witness may make, it is 
true, is, in some sense, an opinion, but it is an 
opinion formed from actual personal knowledge 
of facts affecting the subject-matter of inquiry, 
and, as a conclusion of fact, is admissible in evi¬ 
dence, from necessity, as the best evidence of 
which such a question is ordinarily susceptible. In 
order, therefore, that a witness may be .competent 
to testify as to the market value of land, he should 
have some special opportunity for observation, he 
should, in a general way, and to a reasonable ex¬ 
tent, have in his mind the data from which a 
proper estimate of value ought to be made; if in¬ 
terrogated, he should be able to disclose sufficient 
actual knowledge of the subject to indicate that he 
is in condition to know what he proposes to state, 
and to enable the jury to judge of the probable 
proximate accuracy of his conclusions.” 

Pittsburg, etc., Company v. Vance, 115 Pa. 
State, 325, 332. 



How far short of possessing such qualification the de¬ 
fendant’s witnesses fell, is too obvious for comment. 

(1) The testimony of the witness Oyster (Rec. 61-05) 
was upon no point and, in no particular, competent or 
admissible. This witness is the person who was desig¬ 
nated by the defendant as the appraiser of his selection 
under the provision in that behalf of the lease of the 
property in question; and the fact of his designation was 
one of the causes of the filing of the bill of complaint. 
(Bill, par. Rec. 7-8). 

Te testified (Rec. 02) that, upon his selection to rep¬ 
resent the defendant, he set about getting the necessary 
information to familiarize himself with the conditions 
surrounding the property, and the value of the land, and 
he detailed at length what he did in that behalf, and the 
reports and statements that had been made to him by va¬ 
rious persons with whom he talked. The sum total of 
his testimony-in-chief, is that as a result of what he 
learned in this manner (Rec. 65. fol. 127), he formed his 
opinion in the premises, he “being employed to do this 
work.” The.witness is a butter merchant (Rec. 61), and 
throughout his testimony discloses not the slightest quali¬ 
fication to speak to the matter in issue, namely, the value 
of the land in question, or, indeed, to the value of any 
other land; and the simple and plain effect of his produc¬ 
tion as a witness was to put him in the place of the Com¬ 
missioners themselves. 

Upon no principle, and in no view of the case or any 
matter therein involved, was he competent to testify, or 
is his testimony entitled to consideration. Nevertheless, 
the complainant’s motion (Rec. 65, fol. 127), to the Com¬ 
missioners to strike out and disregard his testimony, made 
at the close of his deposition-in-chief, and repeated at 
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the close of the hearing (Rec. 140, fols. 260, 270), was 
denied, and the Commissioners ruled the testimony ad¬ 
missible, and announced their purpose to consider the 
same {Ibid; Rec. 141-2, fols. 272-3). The action of 
the Commissioners in the premises is the specific and sole 
ground of the complainant’s sixth exception to their pro¬ 
ceedings and finding (Rec. 41, fol. 80). 

(2) Over the timely and sufficient objection of the 
complainant, the Commissioners received, in rebuttal, 
testimony respecting the peculiar value of property in 
connection with which an excise or liquor license has 
been granted. Such testimony was given by the witnesses 
Oyster (Rec. 128, fol. 247), and Shoemaker (Rec. 129- 
131). ' . 

The complainant’s objections to this testimony (Rec. 
127, fol. 246; Rec. 128, fol. 247; Rec. 129, fols. 249- 
250), were that the same was not rebuttal, that neither 
witness was shown to be qualified to speak in relation to 
the matter, that the testimony was irrelevant and imma¬ 
terial, and that the matter was without the scope of the 
Court’s instruction to the Commissioners; and at the close 
of this testimony (Rec. 131, fol. 252), the Commission¬ 
ers, over the complainant’s motion to reject all such testi¬ 
mony, and to decline to consider the same, announced 
that it would be considered with the other testimony ad¬ 
duced, and the complainant’s counsel gave formal notice 
that he would make the exception ground of objection to 
any award that might be made in the case. 

Too plainly for argument, this testimony was improp¬ 
erly received and considered, to the palpable and grave 
prejudice of the complainant; and its reception and con¬ 
sideration are the specific and sole ground of the com- 
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plainant’s seventh exception to the proceedings and find¬ 
ings of the Commissioners (Rec. 41, fol. 80). 

(3) Over the like objection of the complainant, the 
Commissioners received and considered the report of the 
“Commission in the Five Squares Condemnation,” so- 
.called (Rec. 13(3-139). The Complainant’s objections 
to the reception and consideration of this report are fully 
set forth in the record (Rec. 136, fols. 262-3; Rec. 138, 
fols. 265-6), and the majority Commissioners, over these 
objections, decided to receive and consider the testimony 
(Rec. 139, fol. 268). 

The “Commission in the Five Squares Condemnation,” 
so-called, was the commission appointed to value the 
lands on the south side of Pennsylvania Avenue, between 
14th and 15th streets, Northwest, in the City of Wash¬ 
ington, and to the south thereof, under an Act of Con¬ 
gress providing for the erection of certain public build¬ 
ings, of which action by the Government the Court will, 
of course, take judicial notice; and the record of the 
commission’s proceedings, which is very voluminous, and 
has, therefore, not been brought up with the record, is 
.of record in the Court below, and accessible and open to 
the inspection of the Court. Upon no conceivable prin¬ 
ciple was the record of that commission, or of its proceed¬ 
ings, competent or admissible; and its reception and con¬ 
sideration are the specific and sole ground of the com¬ 
plainant’s eighth exception to the proceedings and find¬ 
ings of the Commissioners (Rec. 41, fol. 80). 

(4) Over the like objection of the complainant, the 
Commissioners received and considered testimony re¬ 
specting offers for property in the neighborhood of that 
m question (Rec. passim.). 

This was in plain disregard of the Court’s instructions, 
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as specifically interpreted by the Court itself (Rec. .144, 
fol. 277-8). It will doubtless be contended that the 
Court’s final instruction to the Commissioners on the 
point cured whatever error they may have been guilty of 
in receiving such testimony. To this, however, there is 
a double reply: first, that the Court’s final language to 
the Commissioners was not sufficiently precise and defi¬ 
nite to control them, and, second, that the harm had al¬ 
ready been done by the admission of the testimony, both 
as substantive matter of evidence, and as a basis of quali¬ 
fication of the so-called expert witnesses. 

If the testimony as to offers were stricken from the 
record, there would be left practically, if not absolutely, 
no testimony whatever upon which the finding of the 
Commissioners could rest, and it is accordingly a demon¬ 
stration that that finding depends for its support quite 
exclusively upon the testimony under immediate consid¬ 
eration. On both principle and authority such testimony 
was incompetent and inadmissible; and its reception and 
consideration are the specific and sole ground of the 
Complainant’s ninth exception to the proceedings and 
report of the Commissioners (Rec. 41 fol. 81). 

b. The report and finding of the majority of the Com¬ 
missioners as to the value of the property in question is 
against the testimony, and the weight of the testimony, 
and is excessive. 

The values placed upon the property by the witnesses 
for the defendant is as follows: By Doyle, between 
$22.50 and $25.00, a square foot (Rec. 49, fol. 97); by 
Oyster, $20.00 a square foot (Rec. 62-3); by Weaver, 
$20.00 a foot (Rec. 69, fol. 134); by Davidson, $20.00 a 
foot (Rec. 74, fol. 143); and by Heiskell, $25.00 a foot 
(Rec. 77, fol. 149). The average of these figures is ap- 
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proximately $22.00, and the number of square feet in the 
land is 5,923. At $22.00 per square foot, the value of 
the land is accordingly $130,306, a figure which, in itself, 
is conclusive of the extravagance of the estimates of the 
defendant’s witnesses. 

The valuations given by the complainant’s witnesses 
are as follows: By Welch, $12.50 a foot or $75,000 
for the whole (Rec. 85, fol 163) ; by Taplin, $75,000 
(Rec. 90, fol 173); by Willige, $90,000 (Rec. 91, fol 
175); and by Bradford, about $12.50 or not over $75,000 
(Rec. 103-4). The average of these valuations is $78,- 
750. 

The only sales of property in the squares in which the 
property in question lies, outside of that property itself, 
shown to have been made, were of property near 13th 
street, which was sold in July, 1909, at $15.00 a foot. 
(Rec. 108, fol 207). One of the pieces sold was im¬ 
proved and was yielding rent at $187.50 per month, or 
$2,250 per year; and the other, which was unimproved, 
was bought by the proprietor of a neighboring laundry, 
to prevent the shutting off of his light and ventilation 
(Rec. 110, fol 211). At $15.00 per foot, the valuation 
of the property in question would be $88,845. As above 
shown, the defendant, in his appeal to the Board of 
Equalization and Review, valued the property at $5.00 
a foot, or $29,615 in all. The valuation of a majority 
of the Commissioners was $103,652.50, or at the rate of 
$17.50 per square foot. 

The property was bought by the defendant in 1906, 
for $100,000, but it is abundantly clear that his purchase 
was one of necessity, made in order to protect his already 
large holding in the form of the Washington Times 
Building (testimony of Noack, Rec. 112, et seq., and the 
photographic exhibits produced by him). And it is clear 
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from a reading of all the testimony that the most trust¬ 
worthy and convincing, and the best guide in reaching a 
just valuation, is that of Noack and Bradford, witnesses 
for the complainant. 

Noack is President of the Complainant corporation, 
and it is quite impossible to do justice to his testimony 
without reading it in full (Rec. 112-127). He has 
known the property in question upwards of thirty, or 
probably forty years, having been employed about the 
property itself for thirty years. He gave a minute his¬ 
tory of the property, and that in its neighborhood, using 
in illustration of his testimony six photographs, which are 
incapable of satisfactory reproduction in the record, but 
which are on file in the Court below, and their examina¬ 
tion by this Court is earnestly requested. 

From these photographs and Noack’s description and 
explanation of them, the following instructive facts ap¬ 
pear: The property in question is on the North side of 
E Street, nearly opposite the point of its intersection with 
Pennsylvania Avenue, and about midway between 13th 
and 14th streets, Northwest. Beginning with the corner 
of 14th and E streets, the buildings along E street are as 
follows: 1. A saloon; 2. A cigar store; 3. The Postal 
Telegraph Company’s Office; 4. A restaurant and saloon; 
5. The Washington Post Building ; 6. A saloon, as it has 
been ever since the witness can remember; 7. The prop¬ 
erty in question, which is also a saloon, and has been such 
. for more than thirty years; 8. The Washington Times 
Building, owned by the defendant; 9. The National 
Theatre Building, in part t>f which is a tailor shop; 10. 
.A saloon, whose present proprietor is a colored man, and 
whose previous proprietor was an Italian, and within the 
witness’s memory, it has always been a saloon; 11. A 
saloon; 12. A five-cent theatre, successor to a summer 
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garden; 13. A saloon;.and 14. A hotel or boarding house, 
known as the Greason House, the lower part of which is 
occupied by a lunch room. 

Diagonally across from E street, on the southwest cor¬ 
ner of Pennsylvania Avenue and 14th street, is a saloon, 
and upstairs a Chinese restaurant. South of that, on 
14th street, is the Darby Printing Company’s establish¬ 
ment; and below that is a saloon, on the northwest corner 
of 14th and E streets. On the southeast corner is the 
Graham Printing Company’s building, and below that a 
livery stable. 

On the south side of E street, between 13 and 14th 
streets, is the Municipal Building of the District of Co¬ 
lumbia. On the southwest corner of 13J4 and E streets 
is the Southern Railway Company’s building for its in¬ 
dustrial department: Next, towards the East, is a vacant 
building, formerly used for a lunch room. Next is a 
saloon; next, a surgical establishment dealing in arti¬ 
ficial limbs; next, a saloon conducted by a colored man, 
and next, and on the southwest corner of 13th and E 
streets, is the Southern Railway Company’s main build¬ 
ing. 

On the southeast corner of 13th and E streets is the 
Hotel Johnson, with a barroom, that corner having been 
occupied by a saloon as far back as the witness can re¬ 
member. South of that is another bar room, of equally 
long life. Below that, and on the northeast corner of 
13th street and Pennsylvania Avenue, is a building the 
upper floor of which was formerly occupied as a billiard 
room, and the lower floor of which is now occupied by 
a drugstore. 

It thus appears that the property in question is in a 
neighborhood in which there are no fewer than thirteen 
saloons, of which seven are on the same face of the square 




22 


in which the property is located, and eight establishments, 
to wit, the Postal Telegraph Company, The Washington 
Post, The Washington Times, the National Theatre, a 
Five-Cent Theatre, the District of Columbia Municipal 
Building and the two buildings of the Southern Railway 
Company, the first five of which are on the same face of 
the square as the property itself, and all of which are de¬ 
voted to occupations and businesses those engaged in and 
patronizing which are mere comers and goers, contribut¬ 
ing absolutely nothing to the commercial character of 
the neighborhood, and only in the most transient way, 
and insignificant degree, contributing anything to either 
the making or support of business in any of its ordinary 
or usual forms. Moreover, the property in question is 
seen to be so located that access to it from the main 
neighboring thoroughfare, namely, Pennsylvania Avenue, 
is to be had only by the diversion from their normal line 
of movement.of those who would seek it out, making it 
quite clear that the patronage of the establishment con¬ 
ducted upon the property, is, so to speak, personal to 
itself. It is small wonder that in such a neighborhood 
the changes of property throughout an entire generation 
have, as unanswerably shown by the witness Noack, been 
so strikingly few. 

The testimony of the witness Bradford aptly supple¬ 
ments and complements that of Noack, and it, also, must 
be read in full to be properly appreciated (Rec. 102 - 108 ). 
He pointed out that the square in which the property in 
question is located is not a “commercial block”; that the 
location of the property in an eddy, as it were, is a detri¬ 
ment to it from a business view-point; that no Govern¬ 
ment building ever benefits business property; and that 
none of the buildings or establishments above enumerated 
do business any good. He sold the property in question 
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twice; was at one time part owner of it, and was also once 
interested in the adjoining property now occupied by the 
Washington Times Building; and has had considerable 
experience in buying, selling and negotiating loans upon 
real estate in the City of Washington, and especially in 
the neighborhood of the property in question; and of all 
the witnesses, without exception, produced before the 
Commissioners, he showed himself to be the one best, if 
not the only one really, qualified to speak to the question 
of value under consideration, and to meet the require¬ 
ments indicated by the Supreme Court of Pennsylvania 
in the case of Pittsburg, etc., Co. v. Vance, above cited. 

It is not too much to say that the Commissioners would 
have been justified in reaching a result based exclusively 
upon the testimony of these two witnesses, Noack and 
Bradford; and it is submitted that their testimony should 
determine the question of value herein involved. 

In the light of all the testimony in the case on this 
question of value, it is unhesitatingly and confidently in¬ 
sisted that the valuation of $75,000 suggested by the com¬ 
plainant as the basis of rent for the renewed term (Bill, 
par. 5, Rec. 2-3; Answer, par. 5, Rec. 18-19), was rea¬ 
sonable and, indeed, liberal, and should now be deter¬ 
mined so to be. 

c. That the proceedings, report and finding of the ma¬ 
jority of the Commissioners are contrary to the instruc¬ 
tions of the Court, informal and otherwise imperfect 
(Exceptions 10, 15, 16 and 17), sufficiently appears from 
the foregoing treatment thereof, and does not call for 
further discussion. 

3-4. The third and fourth assignments of error, 
namely, that the Court erred in accepting and approving 
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the report and appraisement of the majority of the Com¬ 
missioners, and in not accepting and approving the report 
of the minority, will be considered together. 

By the decree of December 24, 1909, the Court below 
appointed three Commissioners to ascertain the market 
value of the property in question and to “report the find¬ 
ings of said Commission or a majority thereof to the 
Court with all convenient speed, subject to the action of 
the Court in respect of approving, disapproving or modi¬ 
fying the same” (Rec. 37, fol. 73). 

On April 28, 1910, all three of the Commissioners re¬ 
ported to the Court, two of them valuing the property at 
$103,652.50, and one of them valuing it at $75,000. The 
Court thereupon, on the same date, passed the following- 
order (Rec. 40, fol. 78) : 

“The Commissioners heretofore appointed in 
the above-entitled cause to value the property in 
the bill of complaint described, having filed their 
report and appraisement, it is this 28th day of 
April, A. D. 1910, adjudged and ordered that the 
parties complainant and defendant, respectively, 
have fifteen days from this date, within which to 
file objections to the said report and appraisement, 
and to take such other action in relation thereto 
as they may be advised.” 

The defendant filed no objections to the report and 
finding of the minority member of the Commission, but 
the Complainant filed to the report and finding of the ma¬ 
jority the seventeen objections hereinabove considered, 
and prayed that the said report and finding be vacated, 
or that the valuation of the said majority be revised, re¬ 
duced and amended, according to the judgment of the 
Court (Rec. 40-42). 
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On final hearing, on September 16, 1910, the Court 
overruled the Complainant’s objections and exceptions, 
and decreed (Rec. 145) : 

“That the report of [the] majority of the'said 
Commissioners be, and the same hereby is, adopt¬ 
ed and approved by the Court, and that the value 
of the said property, as of the first day of July, 
1909, * * * be, and the same hereby is, fixed 
at the sum of $103,652.50.” 

For the reasons hereinabove given, upon consideration 
of the first and second assignments of error, it was error 
in the Court so to decree. 

It was further error in the Court not to have adopted 
and approved the finding of the minority member of 
the Commission, to which, as aforesaid, no objection was 
made, and no exception taken. 

While it is true that the Commission was directed to 
report its findings, or those of a majority thereof, the 
fact is that all three of the Commissioners reported, al¬ 
though differing in their valuation, and that by its order 
of April 28, 1910, above quoted, the Court dealt with the 
report and appraisement as of all the Commissioners, 
making no distinction between majority and minority, 
and gave the parties, complainant and defendant, respect¬ 
ively, time within which to file objections, and to 
take such other action as they might be advised. In this 
state of case, it was as incumbent upon the defendant to 
object to the report of the minority as it was upon the 
complainant to object to that of the majority; and neither 
party was under any requirement or duty to move to con¬ 
firm either report, as by the terms of the decree appoint¬ 
ing the Commission, as above appears, the report of the 
Commission or of its several members on coming in 
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stood “subject to the action of the Court in respect of ap¬ 
proving, disproving or modifying the same,’’ without any 
affirmative action in that behalf of either of the parties, 
complainant or defendant. 

This being so, if the Court had, as it is submitted it 
should have, disapproved the report and finding of the 
majority, it was clearly the duty of the Court to approve 
those of the minority; and this, it is submitted, should be 
the action of this Court. 

5. It was error for the Court below to decree that the 
rent for the renewal term of the property in question 
should commence with the first day of July, A. D. 1909. 

This would seem to be too obvious for discussion. The 
provision for the renewal term is that the annual rent 
shall be on the basis of six per centum on the valuation of 
the property, to be ascertained by appraisement, “and 
until said appraisement has been made, the rent for said 
premises shall continue at the rate of $4,000, as and pay¬ 
able as hereinabove specified” (Rec. 12, fols. 23-4) ; that 
is, at the rate of $4,000 per annum, payable in monthly 
installments. 

The expression, “until said appraisement has been 
made,” is too plain to call for construction; and the 
whole provision means just what it says, namely, that 
for the renewal term there shall be an annual rent, as¬ 
certained in manner prescribed, and that until such rent 
so be ascertained, the original rate shall continue. 

The provision is somewhat in the nature of a proviso, 
the office of which is to limit or restrict the general lan¬ 
guage preceding it, and not to enlarge the latter. 

Commonwealth v. Charity Hospital, 199 Pa. 

State, 119. 
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A proviso implies a condition, and defeats the opera¬ 
tion of the antecedent clause conditionally. It avoids 
such antecedent clause by way of defeasance. 

Walsh v. Van Horn, 22 Ill. App., 170, 173. 

But the provision under consideration is more than a 
mere proviso; it, in terms, continues the rent for the 
original term until another rate shall have been estab¬ 
lished by the appraisement provided for; that is to say, 
the provision is to be read as though it stated, in so many 
words, that the annual rent hereinabove fixed shall con¬ 
tinue, and remain until the new rate shall be determined, 
and the new rate shall begin upon and not before such 
determination. 

That the parties to the lease so understood the pro¬ 
vision is beyond all doubt. They entered into the rela¬ 
tion of landlord and tenant for a term certain, at a defi¬ 
nite rent; they consciously and intentionally provided 
that for the contemplated new term there should be a 
new rent; this new rent they provided to be ascertained 
through the action of outsiders, to be designated by them¬ 
selves ; they clearly contemplated that such action might, 
and in all probability would, involve the consumption of 
some time, long or short; and they consciously and in¬ 
tentionally agreed and provided that for such time, how¬ 
ever long or short, the original rent should continue. 

The decree of the Court below on the point under con¬ 
sideration is directly to the contrary of this, and holds 
that, notwithstanding the plain language used by the 
parties, they did not mean what they said, but meant 
the exact opposite thereof. 

For this, if for no other reason, the decree of the 
Court below should be, if not reversed, at least modified 


\ 
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so as to give effect to the clear understanding and in¬ 
tention of the parties to the lease. 

6. It was error for the Court to decree that the renewal 
provision should be omitted from the new lease. 

The language of the original lease on this point is 
as follows (Rec. 12, fol. 23): 

“The party hereto of the first part * * * 

doth hereby covenant with the said party hereto of 
the second part * * * to renew this lease for a 
further term of five years, from and after the de¬ 
termination of the term herein and hereby created, 
at a rental, per annum, payable as hereinabove 
specified, and subject to the provisions and con¬ 
ditions hereinabove specified, on the basis .of six 
percentum on the value of said real estate.’’ 

The expression, “subject to the provisions and con¬ 
ditions hereinabove specified,” follows the covenant, “for 
a further term of five years from and after the determina¬ 
tion of the term herein and hereby created”; and if there 
be any meaning to the words “hereinabove specified,” 
they clearly and indubitably refer as much to the provis¬ 
ion for renewal as to any other provision preceding the 
use of the words. 

It was contended in the Court below, and it is assumed 
will be contended here, that the construction thus sought 
to be put by the complainant upon the original lease would 
make it perpetually renewable. But such a contention 
presents no difficulty, seeing that any owner of real estate 
may, if he so chooses, give a lease for fifty or one hun¬ 
dred or even one thousand years; and if such owner 
should deem it prudent—as many an owner might—to 
insure an indefinitely long, but definitely certain, return 
from his property, there is no principle of law, morality 
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or common sense to say him nay. The sole question is, 
what did the parties mean by the provision under consid¬ 
eration? and that question may be answered in one way 
only, namely, by giving to the language used its ordinary 
meaning. Such being the case, clearly the renewal lease 
was contemplated to provide for its own renewal, and 
any decree herein should be accordingly. 

7. For the reasons hereinabove appearing upon con¬ 
sideration of the several errors assigned, it was error for 
the Court below to pass the decree of September 16, 1910, 
and the same should be reversed, and the cause remanded 
for further proceedings in conformity with the views 
hereinabove expressed. 

Respectfully submitted, 

Henry E. Davis, 

For the Appellant. 
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No. 2247. 


THE SHOOMAKER COMPANY, APPELLANT, 
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FRANK A. MUNSEY. 


BRIEF ON BEHALF OF APPELLEE. 


ARGUMENT. 

For convenience we will present the argument on be¬ 
half of the appellee in the order arranged in appellant’s 
brief, considering each assignment of error and its sub¬ 
heads as therein numbered and lettered. 

I. 

• 

This assignment of error involves the granting of the 
fifth instruction (Rec., p. 38, fol, 75). It is objected 
that this instruction excluded from the consideration 
of the jury, as independent evidence of the value of the 
property being appraised, the statement furnished the 
Board of Equalization and Review, appended as an ex¬ 
hibit to the bill of complaint (Rec., p. 14). This con¬ 
tention of appellant is erroneous for three reasons: 

First. If the statement was proper evidence, it was never 
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offered for consideration and ruling, and therefore, if the 
granting of the prayer was improper, yet no harm could 
have been done. While the statement was appended to 
the bill of complaint, and therefore was subject of con¬ 
sideration by the court in connection with any orders or 
decrees or other proceedings by it prior to the appoint¬ 
ment of the commissioners and subsequent to their re¬ 
port, yet it was only useful to the appellant, according 
to its brief, before the commission, but was never offered. 
It will be noted that the instruction does not in terms 
refer to this particular document, although had this 
document been presented to the commissioners and ob¬ 
jected to, undoubtedly they would have been justified in 
ruling it out. Had this been done, due exception could 
have been taken by appellant; but appellant failing to 
do so, the matter is not legally and properly presented to 
this court for determination. 

Second. The statement is not a declaration of the ap¬ 
pellee in the sense that it could be used against him as 
an admission in a collateral proceeding. It is not signed 
nor sworn to by him, but is signed by Wilton J. Lambert 
as attorne\ r in fact. While it purports to be made on 
behalf of the appellee, yet it is not an admission of ap¬ 
pellee himself. It would be binding on appellee for the 
purposes of the assessment proceedings if his agent was 
duly authorized to make same, yet it is not a direct 
statement coming from the appellee which in the future 
could be said to be the statement of appellee. We know 
of no case, nor does counsel for appellant cite any, hold¬ 
ing that the declarations of an agent in a particular pro¬ 
ceeding stand as the declaration of the principal in 
collateral proceedings of an entirely different nature. 

Third. The valuation which a-person puts upon his 
property before an assessor for taxation purposes, 
though it may perhaps be admissible by way of contra¬ 
diction of the owner’s testimony to the contrary, has no 
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weight, and is in fact incompetent as independent evi¬ 
dence in determining the value of such property on pro¬ 
ceedings for condemning it for railroad purposes. 

Va., etc., R. Co. vs. Henry, 8 Nev., 165, 174, 175. 

To the same effect: , 

Gulf R. Co. vs. Abney, 3 Tex. App. Civ. Cas., p. 485, 
sec. 413. 

Fort Worth, etc., R. Co. vs. Kell, 4 Tex. App. Civ. 
Cas., sec. 150. 

In this case the appellee did not take the stand and 
was not called thereto by appellant, therefore the docu¬ 
ment could not have been used for contradicting him. 

II. 

(a) The action of the court below in not sustaining 
the exceptions to the finding of the commissioners, on 
the grounds embraced within this subhead of the second 
assignment of errors was not erroneous for these reasons: 

First. The court appointed three prominent real estate 
men commissioners “to ascertain the market value of the 
property described in the original bill of complaint” 
and report their findings to the court “subject to the 
action of the court in respect of approving, dis¬ 
approving or modifying the same,” and ordered the 
parties in interest to submit to the court for action 
thereon, “whatever instructions they desired the court 
to give to the said commissioners for their guidance , 
in determining the value of the property involved 
herein” (Rec., p. 37, fol. 73). The purpose of their ap¬ 
pointment was simply to appraise the market value of 
the property involved herein for the information of the 
court, so that it might intelligently pass upon the second 
prayer of the bill of complaint, “that the 'value of the 
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said real estate,’ in the said agreement or indenture men¬ 
tioned, may be ascertained by the court according to 
such, its construction of said agreement or indenture, 
and in manner prescribed by the court” (Rec., p. 10, fob 
19), and grant relief accordingly. The report of the 
commissioners was not to be controlled by the opinions 
of witnesses produced before them, any more than the 
verdict of a jury in a law case is necessarily controlled 
by the testimony of expert witnesses. They were real 
estate men themselves and directed to appraise this 
property (Instruction No. 1, Rec., p. 37) after viewing 
same, their only instruction as to the taking of testi¬ 
mony being that '‘they will also hear such parties in 
interest as may demand to be heard touching the value 
thereof, and may take other testimony not herein ex¬ 
cluded as to the value, to which testimony they are to 
give only such weight as in their judgment it may be en¬ 
titled to” (Rec., p. 38). The class of testimony excluded is 
found in instructions two and five (Rec., pp. 37, 38), the 
last paragraph of the group of instructions and instruc¬ 
tion six prohibiting the receipt of evidence "offered 
tending to prove offers made by intending purchasers or 
others to buy the parcel of ground referred to herein 
for any sum or sums of money, or to exchange the same 
for any other property or commodity” (Rec., p. 38). 
This testimony was intended solely for the purpose of 
assisting the commissioners and they were instructed 
(Instruction No. 3, Rec., p. 38), that in hearing the testi¬ 
mony offered by the parties in interest, and other testi¬ 
mony, "they are to give only such weight as in their 
judgment it may be entitled to.” Under this instruction 
as well as under the law, if, in their judgment the evi¬ 
dence offered, or any part of it, was not entitled to any 
weight, they could disregard it entirely and their find¬ 
ing would not be disturbed except upon a showing that 
they have been guilty of misconduct or fraud. 
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As said in the Supreme Court of the United States, in 
the case of Shoemaker vs. United States, 147 U. S., 282, ' 
305, involving the proceedings for the condemnation of 
Rock Creek Park, to which the proceeding in the case at 
bar is analogous: 

“The scope of actionof the board of commission¬ 
ers was plainly, by the terms of the act and the na¬ 
ture of the inquiry, not restricted to a mere con¬ 
sideration of the evidence and allegations of the 
parties, but included the exercise of those powers 
of judgment and observation which led to their 
selection as fit persons for such a position.” 

Seufferle vs. Macfarland, 28 App. D. C., 94, 

101 . 

Second. The commissioners are not lawyers, familiar 
with the technical rules of evidence, nor does the nature 
of the proceeding before them require the application of 
such rules. For this reason alone, the cases cited by ap¬ 
pellant are not illuminative of the points made. 

Third. Of the seven witnesses in chief on behalf of the 
appellee, five, the witnesses Doyle, Shoemaker, Weaver, 
Davidson, and Heiskell, were engaged in the real estate 
business, and had been so engaged for eight or ten, more 
than twenty, twenty-four, twenty-eight, and twenty-three 
years respectively (Rec., pp. 46, 65, 68, 74, 77). This fact 
alone qualified them to give an opinion, and the value 
of that opinion, and the weight to be given it, had to be 
determined by their experience and knowledge of sales 
in the particular neighborhood. 

Fourth. The testimony of the last mentioned wit¬ 
nesses, other than that w r hich showed their familiarity 
w T ith the property in question and their opinion of its 
value, was not offered and received by the commis¬ 
sioners as testimony of things that had actually oc¬ 
curred, but as showing the extent of their intimate knowl- 

* 

edge of the values of land in the vicinity of this property, 
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for the purpose of measuring the weight to be given 
their opinion. 

Fifth. The testimony of the witness Lambert is not 
objected to as he narrates a fact within his personal 
knowledge, namely, that the appellee paid $100,000 for 
the property and a commission of $1,000 (Rec., p. 83). 

Sixth. If the commissioners acted mistakenly in ad¬ 
mitting testimony as to offers they did not consider same 
in arriving at their appraisement, as the same was stricken 
from their consideration by the court as shown by the 
following proceedings appearing in the record. 

At the conclusion of the arguments before the com¬ 
missioners, counsel for the appellant objected to the 
consideration by the commission of any testimony 
touching offers for this property or for property in the 
neighborhood, and moved that it be stricken from the 
record (Rec., p. 140). The commissioners and counsel 
for the respective parties then proceeded before the 
court below for a ruling (Rec., p. 142). After this class 
of testimony was called to the attention of the court in 
detail (Rec.,pp. 142, 143) the court said that so far as the 
testimony of the witnesses was based on standing offers 
the commissioners would have to disregard it entirely. 

“The Court: It is not competent to fix the 
price of anything by simply an offer. We cannot 
judge whether or not it is bona fide. You do not 
know whether it would be carried out or not. 
The minds of the parties might not meet on an 
offer of that kind. So it is not proper as evidence 
in fixing a value. Of course, an expert goes into 
a great many things. When a man deals in real 
estate all the while, a great many elements enter 
into his mind in making up his mind what apiece 
of property would be worth, and I think the law 
has to exclude that element entirely. The instruc¬ 
tion is plain. 

“Mr. Davis: Perfectly plain. So, as I under¬ 
stand, it is excluded, both as to the making up of 
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the minds of the commissioners; and also so far 
as they can see it was the basis of the opinion of 
witnesses, they are to give no effect to such 
opinion. 

“The Court: Yes.” (Rec., p. 144, fol. 277). 

To this action of the court, brought about by the in¬ 
stigation of the appellant through its counsel, no excep¬ 
tion was taken, as it was perfectly satisfactory to appel¬ 
lant, but on the contrary exception was taken by the 
appellee, which, of course, is not before the court now. 
Any error of the commissioners, if it be so found, was 
cured before they made up their appraisement. 

(1) It is objected that the court below 7 erred in refus¬ 
ing to set aside the finding of the commissioners because 
of the testimony of the witness Oyster. The court below 
acted correctly for two reasons. 

First. If the commissioners acted mistakenly in re¬ 
ceiving this testimony, this action was corrected by the 
direction of the court to them to disregard it if it be 
based solely on offers. The action of the court was pre¬ 
cipitated by the objection of counsel for appellant before 
the commissioners, to the consideration of the testimony 
of this witness (Rec., p. 140). After a discussion of the 
admissibility of this testimony, the commissioners and 
the parties went before the court (Rec., p. 142, fol. 273), 
discussed the admissibility of this and other testimony 
at length (Rec., pp. 142, 143,144), and the court ruled as 
pointed out herein (Rec., p. 144). 

Second. As pointed out in the quotation from the 
Shoemaker case, set forth in Seufferle vs. Macfarland, 
supra, the commissioners were not bound to follow the 
testimony of any wutness, and they so announced their 
intention. 

The comments under the treatment of the subdivision 
(a) herein, apply with equal force to this contention. 
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(2) We are handicapped in treating this branch of the 
assignment of error, respecting the admissibility of the 
testimony respecting the value of property in connection 
with which an excise or liquor license has been granted, 
for the reason that counsel for appellant contents him¬ 
self with stating that the matter is too plain for argu¬ 
ment, and he therefore does not argue. 

It was the duty of the commissioners, in estimating 
the value of this property, to take into consideration all 
the uses to which it may be adapted, and also the use 
to which it is being put at the time of the appraisement. 
Lewis on Eminent Domain, sec. 706, and cases cited. 
This proposition requires no further citation of author¬ 
ity. As shown by the record, this property was being 
used by the appellant for a long period of time for the 
purposes of conducting a saloon business. It is a mat¬ 
ter of common knowledge that a liquor license is a priv¬ 
ilege which is not granted as a matter of course by the 
authorities of this District, and the right having been 
once obtained, necessarily enhances the value of the 
property where it is exercised so long as that property 
is put to use as a restaurant selling liquors. 

So far as the objection as to the testimony of the wit¬ 
ness Oyster is concerned, however, an examination of 
the record discloses that he did not attempt to give his 
opinion on this question. Upon being asked the ques¬ 
tion over objection, the witness, instead of giving his 
opinion, answered, “I could only answer that by saying 
that I have always understood so from people dealing in 
properties of that kind” (Rec., p. 128, fol. 247). 

The witness Shoemaker testified that a number of 
cases of his own illustrate that property on which liquor 
licenses have been obtained, bring a higher price (Rec., 
p. 129). On July 1, 1909, appellant had a liquor license 
for this establishment, and there is no evidence in this 
record to indicate that in future years such a license 
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would not be renewed. Therefore, in viewing this prop¬ 
erty as of July 1, 1909, with reference to use to which it 
was being put, this situation must be taken count of. 
As to the objection that the witnesses were not qualified 
to speak, as pointed out herein, the witness Shoemaker, 
the only witness testifying directly on this subject, 
stated that he* had a number of cases of his own illus¬ 
trating this question (Rec., p. 129). 

(3) The exception embraced in this subhead is un¬ 
tenable for the fundamental reason that the evidence 
objected to, namely, the report of the “Commission in 
the Five Squares Condemnation,” so called, is not made 
a part of the record of this case, and not being before 
the court, can not be passed upon. Upon no principle 
of law or evidence to our knowledge, and no authority 
to that effect has been cited in appellant’s brief, will a 
court of appeals take judicial notice of the proceedings 
of an inferior court in another case; but on the contrary 
the rules of this court specifically provide: 

“No case shall be heard on appeal until a record 
or transcript, containing in itself, without refer¬ 
ence aliunde, all the papers, exhibits, depositions, 
and other proceedings necessary to the fair hear¬ 
ing and determination by this court of the ques¬ 
tions involved in said appeal, shall be duly filed 
with the clerk of this court,” etc. 

Rule VI, sec. 1. 

Furthermore, if the commission erred in receiving this 
evidence, they not being lawyers, the opportunity was 
given to appellant to present this question to the court 
below for a ruling, which was declined. 

After the objection of appellant was discussed at 
length before the commission, the following occurred: 

“Mr. Harrison: A majority of the commission, 
with the exception of Mr. Harrison, consent to 
the condemnation proceedings being accepted in 
regard to values. 



10 


“Mr. Saul: And if there is any objection, you 
can have it certified to the court. 

“Mr. Davis: No; I am undei limitation to close 
this matter, and I am going to close it. I except 
to this decision of the commission and give notice 
that I will make it a ground of objection to any 
award the commission may make in this matter.” 


After this and on the following day counsel for appel¬ 
lant took sufficient time to cite to the court and discuss 
his objection to testimony relative to offers, but even in 
the face of opportunity and invitation so to do failed to 
ask for a ruling upon the admission or consideration of 
this evidence. 

During the cross-examination of the witness, Brad¬ 
ford, produced on behalf of the appellant, he was asked 
if he knew at what price the Cornwell property, em¬ 
braced in the Five Squares Condemnation cases, was ap¬ 
praised, and he replied, S16 per square foot. Upon being 
pressed to testify whether or not it was valued at $20 
per square foot, the witness was asked: 

“Q. I am speaking of the valuation which was 
placed on it.” 


Thereupon counsel for appellant objected on the 
ground that the evidence of the price awarded for the 
property now inquired of is matter of record which is 
accessible, and which is the best evidence (Rec., p. 104, 
fol. 200). When, therefore, this report was offered in 
evidence, one of the purposes of its offer was stated. 

“Mr. Davis put Mr. Bradford on the stand, and 
he undertook to testify as to certain things that 
happened down there, without objection, in refer¬ 
ence to the valuation of this property in this 
square, and to attack his credibility and refute 
his recollection, I produced the record” (Rec., p. 
139, fol. 268). 
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Whether this report does refute the testimony of Mr. 
Bradford, we know not because it is not here. 

(4) This subhead of the second assignment of error 
has been disposed of in our consideration of subsection 
a of the second assignment of error, sixth reason. It is 
there pointed out that all of this testimony was stricken 
from the consideration of the commissioners, at the in¬ 
stance of appellant’s counsel, and in perfect accord with 
his desires as shown in the colloquy quoted. 

( b ) Under this head counsel for appellant endeavors to 
show that the appraisement of the commissioners was 
contrary to the weight of the evidence. This court has 
specifically and emphatically held that in the absence of 
exception on the grounds of fraud, corruption, or plain 
mistake on the part of the appraisers, it would not go 
into a consideration of the evidence adduced. In the 
case of Seufferle vs. Macfarland, 28 App. D. C., 94, this 
court says: 

“In connection with this part of the subject, 
we may appropriately consider the objection made 
to the action of the court below in declining to 
review and pass upon the evidence that had been 
produced before the commissioners. 

“If, as we have said, the court below was right 
in refusing to restrict the commissioners to a 
mere consideration of the evidence adduced, then 
it would seem to follow that the court could not 
be legitimately asked, in the absence of any ex¬ 
ceptions based upon charges of fraud, corruption, 
or plain mistake on the part of appraisers, to go 
into a consideration of the evidence. The court 
can not bring into review before it the various 
sources and grounds of judgment upon which the 
appraisers have proceeded. The attempt to do 
so would transfer the function of finding the 
values of the lands from the appraisers to the 
court. Such a course would have presented a 
much more serious allegation of error than we 
find in the objection as made. 
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“The rule on this subject is so well settled that 
we shall content ourselves with repeating an apt 
quotation from Mills on Eminent Domain, 246, 
made in the opinion of the court below: ‘An ap¬ 
pellate court will not interfere with the report of 
commissioners to correct the amount of damages, 
except in the cases of gross error, showing preju¬ 
dice or corruption. . . . The commissioners 

hear the evidence and frequently make their prin¬ 
cipal evidence out of a view of the premises, and 
this evidence can not be carried up so as to cor¬ 
rect the report as being against the weight of evi¬ 
dence. Hence, for an error in the judgment of 
the commissioners in arriving at the amount of 
damages there can be no correction, especially 
where the evidence is conflicting. Commissioners 
are not bound by the opinions of experts, or by 
the apparent weight of evidence, but may give 
their own conclusions.’ ” 

In view of the situation of the law, which is most 
reasonable to expedite the administration of justice in 
cases of this character, it would be useless consumption 
of time to review at length the testimony of the different 
witnesses, further than to indicate that both in the 
numerical number of witnesses and by the weight of the 
evidence the majority report was not only sustained but 
even a higher valuation would have been amply justi¬ 
fied. In fact the award was only approximately $2,000 
more than the price paid for the property by appellee. 

Ill AND IV. 

The reasoning of the contention of the third and fourth 
assignments of error is so far-fetched that it would 
appear to not require discussion. The decree for ap¬ 
praisement (Rec., pp. 36, 37), does not contemplate a 
so-called majority and minority report to be made by 
the commissioners. After naming the commissioners, the 
decree reads that “they be and they hereby are appointed 
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commissioners to ascertain the market value of the 
property described in the original bill of complaint 
herein, and report the findings of the said commission 
or a majority thereof to the court with all convenient 
speed.” 

It is thus seen that no minority report is provided 
for, and that the court contemplated that one report be 
made, and that, either a unanimous or a majority report. 
As a fact, however, there is no such thing as a minority 
report to the court in this record. We find the report 
of the commissioners, signed by two of them, submitted 
to the court (Rec., p. 39) and attached thereto a letter 
addressed to them , and not to the court, by the third 
commissioner, setting forth his dissent, which dissent, 
in lieu of an assent to their finding, might have been 
considered necessary before the .commissioners could 
render any report at all. It is thus seen that no action 
on the so-called minority report was required, either of 
the appellee in excepting to same, orof the court in reject¬ 
ing same, as the court had before it only one report of 
the commission. 


V. 

This assignment of error relates to the action of the 
court in fixing the time for the increased rental for the 
renewal period as beginning from July 1, 1909, contem¬ 
poraneous with the starting of such renewal term. 

In determining this question, the language of the en¬ 
tire lease, together with the manifest intention of the 
parties thereto as developed by the phrases em¬ 
ployed therein, must control rather than a single para¬ 
graph or proviso manifestly intended to meet a tempo¬ 
rary emergency only. Certainly it is as clear as crystal 
that, both by words employed in the lease and the 
intent of parties subscribing thereto, two things in con¬ 
nection with the renewal provisions were provided for 
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with certainty; first, that from July 1, 1909, the lessee 
should have the right of a further term of five years 
at its election, and, second, that in connection with 
and as part at least of the consideration for the 
additional five years, a different, and likely increased, 
rental would be paid to run contemporaneously with the 
entire renewal period so granted. Realizing that delay 
might ensue before the basis of rental for the added term 
could be ascertained, it was wisely provided that the 
grantor should not be, during the interim, without at 
least a portion of what would be the rent for the entire 
renewal term. To conclude otherwise and adopt the 
strained and technical interpretation sought by appel¬ 
lant would be to assume that the lease means, and that 
the intention of the parties was, that after electing to 
renew for the five-year period, the lessor could defeat 
the landlord’s right to a commensurate rental in whole 
or in part by trickery or adroit manipulation of the 
delays afforded by legal procedure to litigants. 

Where rent for the renewal period is based upon a 
valuation of the premises, the new rent is payable for 
the entire renewal term, even though the valuation is 
made sometime after it is begun. 

In the case of Hegan Mantell Co. vs. Cook’s Adminis¬ 
trator (Ct. of App., Ky., 1900), 57 S. W. Rep., 929, 930, 
the court says: 

“Not until after the case of Cook vs. Jones was 
determined by this court was the ground ap¬ 
praised as required by the lease for the purpose 
of ascertaining the amount of rent that should be 
paid upon it. While it should have been ap¬ 
praised in the early part of 1893, the failure to do 
so, in our judgment, did not deprive Jones [the 
owner] or his assignee, of the right to have it ap¬ 
praised under the terms of the lease. It was ap¬ 
praised of date Jan. 1st, 1893, and did not impose 
a greater obligation upon the subtenants than 
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they assumed when they elected to exercise the 
option secured to them by the lease. They were 
not entitled to pay rent according to the valua¬ 
tion fixed for the preceding five years, because 
they were, from the very terms of the lease, to 
pay it upon the value fixed for the five years 
covered by the option which they exercised.” 

The language of the lease, with reference to the renewal 
and rent to be paid, is as follows: 

“And the party hereto of the first part, for him¬ 
self, his heirs, executors, administrators and as¬ 
signs, doth hereby covenant with the said party 
hereto of the second part its successors and assigns 
to renew this lease for a further term of five vears, 
from and after the determination of the term 
herein and hereby created at a rental, per annum, 
payable as hereinabove specified; and subject to the 
provisions and conditions hereinabove specified; on 
the basis of six per centum on the value of said real 
estate to be ascertained and fixed by disinterested 
appraisers to be appointed, one by the lessor or 
his heirs or assigns, and the other by the lessee 
its successors or assigns, with power in said tw r o 
appraisers in case of disagreement, to select an 
umpire whose decision shall be final and binding 
upon all parties interested, and until said ap¬ 
praisement has been made, the rent, for said 
premises, shall continue at the rate of four thou¬ 
sand dollars ($4,000), as and payable as herein¬ 
above specified.” 

It will be seen that there is an absolute covenant to 
renew the lease for a term of five years and to receive as 
rental for that term, 6 per cent of the value of the real 
estate. There being a covenant to pay rental at 6 per 
cent on the value of the real estate for the full term, it 
naturally follows that the new rent runs from the begin¬ 
ning of the renewal period and the expression in the 
lease “and until said appraisement has been made, the 
rent, for said premises,shall continue at the rate of four 
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thousand dollars ($4,000), as and payable as hereinabove 
specified” is a provision merely to secure part of the com¬ 
pensation that may accrue to the lessor in the interval 
between the date of the renewal and the appraisement 
pending the ascertainment of the amount due. 

VI. 

The question whether or not a renewal provision 
should be contained in the new lease, in a case of this 
kind, has been settled by the Supreme Court of the 
United States. In the case of Winslow vs. B. & 0. R. 
Co., 188 U. S., 646, this same contention was made by 
the railroad company. 

It appears that in 1872, the trustees under a will of a 
Mrs. Pearson, leased to the railroad company land for five 
years, containing an agreement “to renew the lease with 
the same covenants and privileges for another term of 
five years, or until the lessors were prepared to convey 
the premises as agreed in the lease with a perfect title 
in fee simple” (p. 650). 

In disposing of the question the court, through Mr. 
Justice Peckham, says: 

“It is quite plain that a lease containing a cov¬ 
enant to renew at its expiration with similar 
covenants, terms, and conditions contained in the 
original lease is fully carried out by one renewal 
without the insertion of another covenant to 
renew. Otherwise a perpetuity is provided for. 
Piggot vs. Mason (1829), 1 Paige, 412; Carr vs. 
Ellison (1838), 20 Wend., 178; Syms vs. New 
York (1887), 105 N. Y., 153, 11 N. E., 369; Cun¬ 
ningham vs. Pattee (1868), 99 Mass., 248; Taylor 
Landl. & T., 8th ed., secs. 333, 334. 

“From the ordinary covenant to renew, a per¬ 
petuity will not be regarded as created. There 
must be some peculiar and plain language before 
it will be assumed that the parties intended to 
create it” (pp. 654-55). 
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Can it be said that the provision in this lease provided 
for a renewal is more than the ordinary covenant to re¬ 
new and that there is peculiar and plain language in this 
lease from which it can be assumed that the parties in¬ 
tended to create a perpetuity? The language would 
seem to be the same as that of the lease that the Su¬ 
preme Court had before it, and the expression “subject 
to the provision and conditions hereinbefore specified” 
can only reasonably be interpreted as relating to the 
provisions in reference to the terms and conditions of 
the tenancy for the renewal period. 

For the reasons given, the decree of the court below 
should not be disturbed. 

Respectfully submitted. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Appellee . 





